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Building a fairer Britain: Reform of the Equality and Human Rights Commission: ASA response 

ASA is the umbrella body for independent advice networks in the UK. Full 
membership of ASA is open to national networks of independent advice services.   

 
Our current full members are: 
• AdviceUK 
• Age UK 
• Citizens Advice 
• DIAL UK (part of Scope) 
• Law Centres Federation 
• Shelter 
• Shelter Cymru 
• Youth Access 

 

A draft copy of this submission has been sent for comment to those of our members 
whose members regularly provide discrimination advice. However, we are aware that 
individual members are responding separately. Therefore, please note that this 
response does not necessarily represent any individual member's views.  

We have limited our response to those questions directly affecting the provision of 
discrimination advice, the conciliation service, and the impact on the Not-for-Profit 
advice sector. This does not mean that we agree with the other proposals, simply 
that we do not have sufficient knowledge to address them.  

 

Question 6: Do you think the Government should repeal the Commission’s 
power to make provision for conciliation services, as part of the process of 
focussing the Commission on its core functions? 

We would like to preface our comments by emphasising that the people most 
affected by the changes proposed already face disadvantage because of disabilities, 
including learning disabilities and difficulties with memory and concentration. They 
have often experienced a struggle to be a part of mainstream life and to have to fight 
for access (whether physical access or otherwise) can be daunting. Some situations 
involve ongoing relationships (with schools, universities, local authorities, employers) 
and people in such cases often fear reprisals if they raise their concerns, and may 
need reassurance and guidance.  

We do not agree with this proposal. It is not correct to say the EHRC's power to 
make provision for conciliation services does not fit well with its strategic regulatory 
role. The consultation proposes to keep the EHRC's role in 'promoting awareness of 
equalities legislation so that individuals, employers and others understand their rights 
and obligations', 'highlighting good practice', and 'intervening to address non-
compliance'. Equalities conciliation plays a role in supporting the EHRC to do these 
things by: taking on an informing and educating role, highlighting good practice both 
to parties themselves and to other potential parties, and guiding them through their 
obligations.  

The consultation document describes conciliation cases as those 'which are not 
exceptional and where there is no need to set a legal precedent'. This 
underestimates the impact of effective rights-based conciliation which frequently  
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involves providers of services, such as public transport, banks, restaurants, 
supermarkets and education providers, which the majority of the population uses on 
a daily basis. Conciliation does not therefore simply affect the individual involved but 
has a societal impact.1

We do not agree that there is a risk of duplication. The EHRC-funded mediation 
service is the only specialist service that provides rights-based mediation of 
discrimination claims. It includes preparation and mediation conducted by 
experienced mediators who are trained in the equalities legislation. The service is 
experienced in addressing the needs of claimants with disabilities and understands 
how to make reasonable adjustments to ensure inclusion and participation. No other 
mediation service provides this.  

 Also, to refer to mediated cases as 'not exceptional' 
minimises the impact such incidents have on the individual. Often being refused 
access to a service or a failure to make reasonable adjustments has a hugely 
significant impact and can be a fundamental issue of human rights. 

A recent publication by the Public Law Project2

The figures given for the cost of mediation are misleading. The cost per case 
depends on the cost of the contract and the number of cases referred by the EHRC. 
If fewer cases are referred, as they have been in the past two years or so, because 
of problems within the EHRC, then the cost per case rises. There is no reason why 
the cost per case should not be comparable to other specialist mediations if the 
contract and referrals routes are working properly. 

 explains the different models of 
mediation. This demonstrates that different types of mediation are suitable for 
different types of cases; for discrimination cases, a rights-based model of mediation 
has been found to be appropriate and has been used for many years, first by the 
Disability Rights Commission's service (the Disability Conciliation Service) and 
currently by the Equalities Mediation Service. The handbook gives a brief description 
of the Equalities Mediation Service as the only provider of a rights-based model of 
mediation in the UK. 

In order to compare costs, one would have to take into account the full cost of 
National Mediation Helpline (NMH) mediation as well as mediation provided by 
specialist mediation providers. All associated costs such as mediator fees, 
administration fees and venue costs must be included. For example, NMH mediation 
costs a minimum of £1,000 - £1,250 (plus VAT) per 1/2 day mediation. This cost 
does not allow for any specialist case assessment, intake or preparation work. CEDR 
mediation (for a one-day mediation and 5 hours of preparation) costs £2,340 - 
£6,500 plus £250-£500 administration plus £550 venue. The costs quoted in the 
consultation are only partial costs and do not reflect any case intake or specialist 
mediation provision or making reasonable adjustments.3

At the moment the mediation is funded by the EHRC. If parties were expected to pay 
these rates themselves, it would make mediation inaccessible to many potential 
users.  

  

 

                                            
1 Eg http://www.equalities-mediation.org.uk/case-studies/disability/disabled-seating-used-by-non-disabled-passengers/  and 
http://www.equalities-mediation.org.uk/case-studies/race/race-transport-sector-2/ 
2 Mediation and Judicial Review: A Handbook for Lawyers, www.publiclawproject.org.uk/documents/MJRhandbookFINAL.pdf p. 12. 
3 For up-to-date cost details, see Public Law Project's Mediation and Judicial Review: A Practical Handbook for Lawyers 
(http://www.publiclawproject.org.uk/whatsnew.html), p. 30 and Appendix III. 

http://www.equalities-mediation.org.uk/case-studies/disability/disabled-seating-used-by-non-disabled-passengers/�
http://www.equalities-mediation.org.uk/case-studies/race/race-transport-sector-2/�
http://www.publiclawproject.org.uk/documents/MJRhandbookFINAL.pdf�
http://www.publiclawproject.org.uk/whatsnew.html�
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Question 7: Do you agree with the proposals set out to provide a new system 
of information, advice and support? If not, what changes to the system would 
you recommend?  

Question 8: What should a new citizen – focused, cost effective information 
and generalist advice service look like? 

We are strongly opposed to the decision to remove funding for advice and casework 
on discrimination matters and believe that the replacement of the work carried out 
under this funding by a telephone helpline is an inadequate response to the need for 
informed legal advice on discrimination. 

We are concerned that the decision to remove grant funding arises from an 
assessment of the EHRC's management of its grants as poor, rather than being 
based on need or the quality of work carried out under the current grants 
programme. The review4

We believe that legal grants funding for advice and casework is essential because: 

 concludes that the grants programmes did not represent 
value for money, however, there is no evaluation of the work carried out under the 
grants. We are aware of lots of valuable work being carried out by grant recipients 
which was not acknowledged in the review.  

 
• Enforcement of legal rights is a critical part of the regulation of discrimination law. 

Without it, there is no incentive for employers and service providers to change 
their practice. Those who are guilty of discrimination often have no wish to 
change their behaviour and the provision of information will not make them do 
so. 

• Much discrimination casework is strategic in the sense that it has an impact 
wider than the individual applicant’s case. Enforcement proceedings often result 
in guidance to employers and service providers, and publicity to encourage good 
practice. Settlement agreements often incorporate changes to policy and 
practice, or training that will have a beneficial impact beyond the one employee. 

• Without the provision of face-to-face advice and casework at a local level, the 
proposal that the EHRC will still be able to take strategic cases is unrealistic. 
People rarely identify themselves as having strategic cases and the strategic 
nature of a case usually becomes apparent only after a considerable amount of 
preparatory work.  

• The paper refers to informal solutions as being the norm. However, informal 
solutions such as company grievance procedures are often extremely slow. This 
means that applicants have to make tribunal applications to protect their 
positions while these processes are still going on. Moreover, it is the threat of a 
formal solution that provides the incentive to reach an informal one.  

• Discrimination is a developing area of law. Removal of funding for casework will 
stunt that development. Only a small number of private practice solicitors have 
experience in bringing discrimination claims. Removing funding from the 
voluntary sector will mean a loss of expertise in discrimination law. This will 
mean there will be no one with the expertise to hold employers and service 
providers to account for discrimination. Without this the EHRC will not be 
carrying out its regulatory function.  

 
 

                                            
4 Government Equalities Office Information, Advice and Support on Equality and Human Rights Issues, March 2011. 
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Telephone Helpline 

We are also concerned that without funding for face-to face-advice and casework, 
the only source of help for the public will be the proposed telephone helpline. Whilst 
a telephone service may be useful for some, it is not sufficient to meet the demand 
for discrimination advice, nor the accessibility requirements of those seeking advice. 
Research indicates that telephone advice is not suitable for all clients and all 
problems. The evaluation of the first telephone advice pilot conducted by the Legal 
Services Commission noted that the client’s capabilities influence the complexity of 
the problem that can be dealt with:  

The socio-economic groups eligible for the Telephone Pilot Services included a high 
proportion of people with literacy problems, learning difficulties, little spoken English 
and even mental health issues. Telephone advice is not suitable to all clients and all 
problems. Clients need to be able fully to understand the advice that is given over 
the telephone; and the adviser needs to be able to discern the facts of the case and 
take proper instructions over the telephone or by correspondence. It can be difficult 
for clients to describe the documents they have been sent, or to explain their exact 
circumstances, and it may be impractical for a large quantity of documents to be sent 
to the adviser by post. The capabilities of the client influence the complexity of the 
problem that can be dealt with. In the pilot a number of clients were advised over the 
telephone with the support of other professionals such as social workers, residential 
care staff or other local advice workers able to aid communication, but for others 
referral to a face-to-face service was the best option.5

Research into users of telephone advice “hotlines” in the United States, however, 
found that 21% of callers had not acted on the advice they had been given, many of 
them because they had not understood it. The callers reporting the highest level of 
unfavourable outcomes included those classed as Spanish-speaking, of Hispanic 
ethnic origin, having no income and having low education levels.

 

6

We have attended events to discuss proposals for a new telephone helpline and 
online information service. We are unclear what the benefits of such a service would 
be and are very concerned about the proposals for sharing client information 
electronically. 

 
In particular, it was 

found that 47% of Spanish-speaking callers had not understood the advice they were 
given. 

Good information about discrimination is already available on a number of trusted 
and well-used websites. Why duplicate this? 

The Community Legal Advice phone line provides information, assesses legal aid 
eligibility and refers to specialist advice, and where relevant, to other phone or face-
to-face services. Given that people often fail to recognise discrimination problems 
and only become aware of them having sought advice for something else, we think it 
is likely that people will ring CLA with their problems. We therefore do not see what 
the new service would add. 

It would be far better to use the money set aside for the new phone service to 
augment and improve existing face-to-face advice provision. In areas where there is 
little existing provision, this could be done by funding a system of second tier 
support, where advice agencies with specialist expertise support agencies with less  

                                            
5 Jill Hobson and Peter Jones “Telephone Advice Pilot”, in Report on Evaluation Research on Alternative Methods of Delivery, LSC, July 
2004.   
6 Jessica Pearson and Lanae Davis The Hotline Outcomes Assessment Study, Final Report – Phase III: Full-Scale Telephone Survey, Denver, 
Centre for Policy Research, 2002.   
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knowledge on how to handle discrimination matters. Where the case is complex, 
they should have the facility to take on cases themselves.  

 
Question 9: How can government best provide public education on 
discrimination and human rights, targeted on the most disadvantaged groups? 

We will not comment on this question in detail, however, we feel that it is important to 
stress that knowing the law does not mean that people are able to apply it to their 
situation, nor does it give them the resources or confidence to handle a situation in 
which another party is breaking the law. To do this, they need advice and it is likely 
that increased knowledge will simply increase the demand for advice.  

 
Question 10: Is there anything that distinguishes discrimination cases from 
other cases eligible for civil legal aid that would justify further public funding 
for support? If yes, what form do you believe that support should take? 

In the recent consultation paper on legal aid, the Ministry of Justice recognises the 
importance of the issues at stake in discrimination cases and notes the role of 
discrimination advice in addressing societal prejudice and promoting equality of 
opportunity. 7

 

 We agree with this assessment and would argue that funding for 
discrimination casework should be retained not only for those who are eligible for 
legal aid. There are several reasons for this: 

• Legal aid cannot cover the level of need for discrimination casework. The 
removal or partial removal of employment, housing, welfare benefits and 
education from scope is likely to severely diminish the number of practitioners 
able to take on cases of discrimination in these areas. Furthermore, 
discrimination tends to come to light only when people seek advice about 
another problem. With the severe reduction in the provision of social welfare law, 
it will be much less likely that discrimination cases will come to light.  

• The paper asks for reasons why discrimination advice should be funded other 
than through legal aid. Discrimination law is complex to an extent that very few 
people are able to bring cases without advice, let alone represent themselves at 
tribunals against people who have discriminated against them.  

• Discrimination clients are often the working poor who cannot afford to pay for 
representation yet fall just above the threshold for legal aid. Without funding, they 
will simply not be able to take any action and the discrimination will be allowed to 
continue. If the GEO is genuinely committed to reducing unlawful discrimination, 
it will not be content with this situation. 

 
Question 12: How could the new Government funding stream most effectively 
support civil society organisations to promote equalities, human rights and 
tackle discrimination? 

The paper proposes that the EHRC should carry out a programme of capability 
building in the voluntary sector. In order to achieve success in any such programme, 
we must stress again the importance of proper funding for discrimination advice and 
casework. Following legal aid cuts, local authority cuts and removal of EHRC 
funding, we do not know whose capability they will be building. Furthermore, if  

                                            
7 Ministry of Justice Proposals for the Reform of Legal Aid in England and Wales Consultation Paper CP12/10, November 2010, p. 55. 
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agencies do manage to survive the cuts, they will not have any funding to do 
discrimination work so we question the logic of building their capability. 
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