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This ADR Update is intended to inform the advice sector of developments and initiatives in
alternative dispute resolution. ASA wants to encourage dialogue between advisers and ADR
providers so that the growing field of ADR develops in a way that ensures access to justice and
informed choice.  
 
If you know of others who might like to receive a copy of ADR Update by email, if you would like
to be removed from the ADR Update email circulation list, or if you would like more information
about any of these topics, please contact Val Reid, ASA’s ADR policy officer.  
 
ADR Updates can be downloaded from the policy section of ASA’s website  www.asauk.org.uk
 

   val.reid@asauk.org.uk
 www.asauk.org.uk 
 www.ADRnow.org.uk 
  ASA, 12th Floor, New London Bridge House, 25 London Bridge Street, London SE1 9SG 
   020 7378 6428 
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 ADR research 
Is pressure to mediate counter-productive? 
The May ADR Update (www.asauk.org.uk/fileLibrary/pdf/adr21.pdf) summarised Hazel 
Genn’s recently published research into the Automatic Referral to Mediation (ARM) 
pilot at Central London County Court (CLCC) – ‘Twisting Arms’. The same report also 
evaluates the voluntary mediation scheme at CLCC over the last decade.  
 
More pressure, less settlement? 
The headline news is that there has been an increase in the use of the voluntary 
mediation scheme, an increase which was particularly steep after the Dunnet v 
Railtrack case in 2002, when a combination of increasing judicial direction and cost 
penalties made refusing ADR a risky strategy. Just 72 cases were mediated in 1999, 
but 293 were mediated in 2004. At the same time, the settlement rate at mediation fell 
significantly – from 62% during the 1996-98 pilot, to 45% in 2004.  
 
Hazel Genn suggests that there is a direct correlation between these two figures: the 
more pressure you put on people to mediate without regard to whether or not the case 
is suitable, the less likely they are to settle at mediation. This interpretation is supported 
by the recent evaluation of other court-based mediation schemes at Exeter and 
Birmingham. In Birmingham, the voluntary court mediation scheme offered during 1999 
– 2004 had a 60% settlement rate. In Exeter, where judges put considerable pressure 
on parties to mediate, the settlement rate was 40%, and only 30% in cases where 
judges had directly referred cases.  
 
How do parties and their lawyers feel about mediation? 
There were few significant factors to indicate which cases are likely to settle at 
mediation – Hazel Genn observes that settlement seems to owe more to chance than 
to observable factors such as case type, value or representation. Where cases did 
settle at mediation, lawyers and mediators attributed success to two things: 
 The willingness of both parties to negotiate and compromise 
 The skill of the mediator 

 
Where cases failed to settle, explanations were varied. The most common suggestion 
was the intransigence of the opponent made agreement impossible; Hazel Genn 
interprets this as indicating that at least one party was attending mediation with 
reluctance, and without any serious intention to negotiate.  
 
Other reasons given include: 
 The gulf between the parties was too great 
 The mediator was lacking in skills, or in understanding of the issues 
 The three hour time constraint 
 The absence of a key player with the authority to settle 
 The poor facilities at the court – the mediation rooms were too hot, too small, too 

close together and there were no refreshments available 
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Is mediation quicker and cheaper than going to court? 
One of the claims often made for mediation is that it is quicker and cheaper than going 
to court. However, this seems to depend heavily on the outcome of the mediation.  
 Where the case was settled at the mediation appointment, 61% of parties and 90% 

of representatives thought costs had been saved. Where the case did not settle, 
45% of the parties and 55% of representatives thought costs had increased. 

 Where the case was settled at mediation, 73% of parties and 72% of 
representatives thought that time had been saved. Where the case did not settle, 
56% of parties and 61% of representatives thought the additional process had 
increased the overall time taken to resolve the case. 

 
Comment 
Hazel Genn observes that her research into both the ARM scheme and the voluntary 
scheme at CLCC suggests that the motivation and willingness of parties to negotiate 
and compromise is critical to the success of mediation. ‘Facilitation and encouragement 
together with selective and appropriate pressure are likely to be more effective and 
possibly more efficient than blanket coercion to mediate’.  
 
This is in direct contrast with the views of a number of  judges, who continue to press 
for some form of compulsory mediation. For example, Mr Justice Lightman, speaking at 
S J Berwin’s summer reception for mediators and mediation users, criticised the 
Appeal Court’s decision in Halsey that mediation should not be compulsory. He said 
this was ‘wrong and unreasonable’, and claimed that compulsory mediation works 
perfectly well in other jurisdictions1. He said that ‘an order for mediation does not 
interfere with the right to a trial: at most it merely imposes a short delay to afford an 
opportunity for settlement’. Hazel Genn’s research found that where mediation was 
attempted but failed to settle, cases appeared to take longer and cost more; so 
although compulsory mediation may not block eventual access to a hearing, it does 
make it more difficult.  
 
Mediation clearly works in some cases, though it is hard for researchers to identify in 
advance (or even in retrospect) which cases are likely to benefit. There seems to be a 
somewhat circular definition – cases appropriate for mediation are cases where the 
parties are willing to mediate. Perhaps less effort should be put into trying to put 
pressure on unwilling parties to mediate, and more into identifying which cases should 
be encouraged to mediate, and why. It is time for voices outside the powerful 
commercial mediation lobby to be heard in this debate. 
 
The full report can be found on the Ministry of Justice website: 
www.justice.gov.uk/publications/research210507.htm
 
 

                                                 
1 Law Society Gazette 104/29, 19th July 2007, front page.  
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ADR and tribunals 
Mediation and the new tribunals service 
The Tribunals, Courts and Enforcement Act 2007 received royal assent on 19th July 
2007. This Act makes provision for a new, integrated tribunals service. This will consist 
of a first tier tribunal which will deal with most cases, and an upper tribunal which will 
consider complex cases, and appeals against first tier decisions.  
 
Although all the existing tribunals will eventually merge into this new system, the first 
tier tribunals will be organised in ‘chambers’, so that tribunal chairs and judges with 
specific expertise can work in appropriate areas. According to Lord Justice Carnwath, 
Senior President Designate of Tribunals, these chambers are likely to include: 
 Social security 
 Tax and finance 
 Mental health and other welfare appeals 
 Regulatory 
 Land and housing (in the future) 

 
The inclusion of housing will depend on the response to the Law Commission’s 
consultation paper on housing, which proposes that most rented housing disputes are 
transferred from the county courts to the tribunal system (see the following article for 
more information). Two major tribunal systems, Asylum and Immigration and 
Employment, will not be part of the new structure. The first tribunals are likely to 
transfer into the new system in Autumn 2008.  
 
The Act also makes provision for mediation to be part of tribunal procedures, and the 
new chief executive of the Tribunals Service, Peter Handcock, has indicated that 
encouraging what he calls ‘proportional dispute resolution’ will be an important part of 
the Tribunal Service strategy. The Act sets out some important principles to protect 
tribunal users: 
 Mediation can only take place by agreement between the parties 
 If parties fail to mediate, or fail to reach agreement through mediation, this should 

not affect the outcome of the proceedings 
 
However, it should be noted that the Law Commission proposals for housing tribunals 
suggest that costs penalties could be applied to those who unreasonably refuse 
mediation, as is the case in the civil courts (see the following article). 
 
More details on: 
www.publications.parliament.uk/pa/pabills/200607/tribunals_courts_and_enforcement.h
tm
 
www.council-on-tribunals.gov.uk/adjust/adjust07_3.htm
 
 

 ASA Briefing September 2007: ADR Update No. 22  4

http://www.publications.parliament.uk/pa/pabills/200607/tribunals_courts_and_enforcement.htm
http://www.publications.parliament.uk/pa/pabills/200607/tribunals_courts_and_enforcement.htm
http://www.council-on-tribunals.gov.uk/adjust/adjust07_3.htm


 

Housing and proportionate dispute resolution 
How can housing disputes best be resolved? The Law Commission is engaged in a 
series of consultations designed to explore possible options. The most recent 
consultation paper, ‘Housing: proportionate dispute resolution – the role of tribunals’ 
was published in July. The paper’s core proposals are summarised on the ASA 
website: www.asauk.org.uk/go/MiscPage_78.html
 
Housing tribunals and the use of ADR 
The main suggestion is that claims for disrepair and repossession in rented 
accommodation should be transferred from the county courts to the Tribunal Service. 
Alongside this, there is a strong assumption that ADR options, such as mediation and 
early neutral evaluation, should be considered before a tribunal hearing takes place. 
The Tribunals, Courts and Enforcement Act 2007, which received royal assent in July, 
specifically prohibits compulsory mediation in tribunals (see the previous article for 
more information). However, the consultation paper does propose that ‘the tribunals 
system should provide mediation, and it should routinely be offered to parties in 
housing cases.’ It also suggests that ‘if the parties unreasonably refuse mediation, this 
could be taken into account in costs penalties’.  
 
The consultation paper also suggests that there should be greater flexibility for 
ombudsmen, courts and tribunals to refer disputes to each other for resolution. It 
proposes that it should be possible for ombudsmen to investigate a case even though 
there may be a remedy through the courts or tribunals – at present, ombudsmen are 
not supposed to take on cases in those circumstances.  
 
Comment 
The Law Commission consultation paper is uncritically positive about the potential 
value of mediation in housing disputes. In summarising research into mediation, the 
paper makes three statements which are not unproblematic.  
 
 ‘In general, there is a high degree of client satisfaction with mediation’(7.10). 

Recent research into small claims mediation pilots did indicate a high degree of 
satisfaction, but researchers pointed out that this was often based on a significant 
degree of misunderstanding of the small claims process itself – clients thought the 
hearing would be formal, stressful, and intimidating, based on their experience of 
‘courts’ in television drama.  

 ‘Parties to mediation like the fact that they can reach outcomes a court could not’ 
(7.10). Again, the recent DCA-commissioned research into small claims mediation 
pilots in Manchester and Exeter found that in only a tiny proportion of cases did a 
mediated agreement include terms which could not have been ordered by a court.  
www.asauk.org.uk/fileLibrary/pdf/smclmsbq.pdf 

  ‘There are usually cost savings, at least where mediation results in settlement’ 
(7.10) Hazel Genn’s recent research into mediation at Central London County Court 
makes it clear that where settlement is not reached at mediation, cases appear to 
last longer, and cost more. www.asauk.org.uk/go/MiscPage_76.html 

 
The paper rightly points out that, compared with court orders, mediated agreements 
have far higher compliance rates. However, mediated small claims agreements also 
averaged less than 65% of the original claim amount, compared with over 80% in court 
decisions. A trade-off between greater compliance and lower value settlements may or 
may not be helpful when dealing with disrepair claims or unpaid rent; it would depend 
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on the circumstances of the case, and on the ability of the parties to negotiate fairly, 
especially if one of them is unrepresented.  
 
There is no clear evidence here to justify a blanket assumption that mediation is 
necessarily ‘better’ than adjudication, whether in court or in a tribunal. It would be good 
practice to pilot the role of mediation specifically in housing disputes, and to fully 
evaluate the advantages, disadvantages and risks, before creating a new procedure 
based on these assumptions. 
 
The full report and a summary are on: 
www.lawcom.gov.uk/current_consultations.htm
 

Family mediation 
More ‘encouragement’ for family mediation 
On October 1st 2007 new fixed fee arrangements for legal help are being introduced by 
the Legal Services Commission (LSC). In family work, there will be two levels of fixed 
fee. Level 1 will cover initial advice and assistance, and divorce proceedings. Level 2 
will cover negotiation, advice and support for family mediation, and all work up to the 
issue of court proceedings. In order to encourage early negotiations and settlement, 
there will be an additional payment for cases which are resolved at level 2 without 
making an application to court. 
 
Family mediation will also be provided free to legally aided clients, with a separate fixed 
fee scheme for mediation providers. As an encouragement to clients to try mediation, 
the cost of mediation, and the cost of legal advice and support under level 2, will still be 
exempt from the statutory charge if the case settles at this level, providing that the case 
does not cost more than three times the fixed fee (at which point it would qualify for an 
exceptional fee arrangement).  
 
The new fixed fee scheme also brings into effect recommendations made in the 
National Audit Office (NAO) report on family breakdown earlier this year (see ADR 
Update 21 page 4 at www.asauk.org.uk/policy). The NAO report indicated that a high 
proportion of solicitors were not telling their clients about mediation. Currently, every 
client applying for legal aid for representation is required to first attend a meeting with a 
mediator to discuss whether mediation is appropriate in their case. Solicitors can 
exempt their clients from this meeting for a number of reasons, in particular if the client 
has experienced domestic abuse. The NAO suggested that solicitors were being rather 
over-enthusiastic in their use of this exemption, and therefore proposed that it should 
be the mediator rather than the solicitor who decided whether or not domestic abuse 
made mediation unsuitable. From October 1st, solicitors can only exempt their clients 
from this meeting with a mediator if it is an emergency application, or if an allegation of 
domestic abuse has resulted in a police investigation or the issuing of civil proceedings 
in the last 12 months.  
 
The LSC claims that the client will not be put in any danger by meeting with the 
mediator. The first meeting can either be a joint meeting with the ex-partner, or a 
separate meeting with one client and the mediator on their own. Clients who are 
nervous about meeting their ex-partner should make sure that they request a separate 
meeting with the mediator. Mediation itself will remain voluntary – the initial meeting 
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with a mediator is intended to explain how mediation works, but the choice about 
whether or not to try it is firmly with the two individuals concerned. If one person 
doesn’t want to mediate, then mediation is deemed unsuitable. If both parties do want 
to go ahead, but there are concerns about being in a room together, family mediators 
can set up shuttle mediation, where people do not sit in the same room, and arrange 
staggered start and leave times to provide some degree of protection.   
 
It should be noted that the debate about whether or not mediation is ever suitable 
where there has been domestic abuse has been going on for many years. Mediators 
themselves do not all share the same opinion on this. Some believe that the choice 
should be firmly with the client, and that the victims of abuse should not have their 
choices reduced even further by the assumption that mediation cannot work for them. 
Others believe that a significant imbalance of power between the parties, especially 
where there has been violence, emotional abuse, or bullying, means that it is 
impossible to negotiate a fair solution to any dispute. Someone might easily be bullied 
into agreeing to mediation, for example. 
 
Advisers should make sure that clients are very clear about what their options are, so 
that they can make an informed choice about how best to resolve their dispute. More 
information about how mediation works, especially as it is still a fairly unknown option, 
is likely to be helpful. But the new system should not pressure anyone into going ahead 
with a process that makes them feel uncomfortable or, at worst, puts them at risk. 
 
More details on page C17 of the LSC’s  Legal Aid Reform Provider Training Pack: 
www.legalservices.gov.uk/civil/cls_newsupdates_6299.asp
 
 

The UK College of Family Mediators 
Since 1996 the UK College of Family Mediators (UKCFM) has been responsible for the 
accreditation of all family mediators working in the UK, and for agreeing and publishing 
codes of practice for family mediation. Its other main task was to approve bodies 
providing family mediation training in the UK. It was funded by individual mediators, 
who were members of the college. It is now going to be replaced by the Family 
Mediation Council (FMC). The FMC members will be: 
 National Family Mediation (the umbrella group for not-for-profit family mediation 

services in England and Wales) 
 Family Mediation Scotland  
 The Family Mediators Association 
 The ADR Group 
 Resolution (the Solicitors’ Family Law Association) 
 The Law Society  

 
These member groups will fund the FMC. It will be formally launched on the 1st 
October, and will take over the regulatory function of the UKCFM, along with 
responsibility for the competence assessment of all family mediators in the UK.  
 
The FMC does not yet have a website. Information about the UKCFM can be found at: 
www.ukcfm.co.uk
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Developments in Scotland 
Scottish Mediation Register 
From October 2007, the Scottish Mediation Network (SMN) will be hosting a register for 
mediators in Scotland. Mediators working in any context, such as family, community, 
special educational needs, or commercial disputes, can add their name to the register if 
they meet certain minimum standards. The standards include: 
 Adequate training – at least 30 hours of tuition and role play 
 At least six hours of mentoring or co-mediating with an experienced mediator 
 At least 12 hours of CPD each year 
 Practice in accordance with the EU model code of conduct 
 A written complaints procedure 
 Appropriate indemnity insurance 

 
SMN has been engaged in a dialogue aimed at bringing together mediators in different 
disciplines, and agreeing common standards and training. However, SMN will not be 
checking mediators’ applications – mediators will be required to keep their own records 
of compliance with the register standards, so that they can produce evidence if asked.  
 
Since there are currently no common Quality Assurance standards for mediators, this 
is a useful first step. It will provide a single, up-to-date point of reference to locate 
mediators in any area of practice. However, it does not provide any guarantee of 
mediation standards, quality or experience for users to rely on. If the government wants 
to continue to promote the use of mediation in the UK, it will be important to consider 
how to set and monitor standards across the whole profession. 
 
More information on: 
www.scottishmediation.org.uk/about/news.asp?id=113
 
 

ADR and civil justice in Scotland 
The legal landscape in Scotland is not the same as it is south of the border. Following 
Lord Woolf’s Access to Justice report in the 1990s, the civil justice system in England 
and Wales has taken on board the principle that courts should be a last resort. There 
are pre-action protocols which set out how parties should share information, negotiate, 
and consider ADR before beginning litigation. The Civil Procedure Rules encourage 
courts to actively manage cases, refer parties to ADR where appropriate, and impose 
cost penalties where ADR is unreasonably refused. 
 
None of these reforms have yet been introduced in Scotland, though the Scottish 
Executive and the Scottish Consumer Council have been consulting widely in recent 
years on how the civil justice landscape in Scotland should look. Should some forms of 
ADR be compulsory? How would this affect legal practice? What can be learnt from the 
experience of England and Wales? 
 
Bryan Clark & Charles Dawson at the University of Strathclyde have recently 
conducted some research on the views of Scottish commercial litigators towards ADR, 
and mediation in particular. It was published in the Civil Justice Quarterly in April this 
year.  
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Do lawyers understand mediation? 
Every lawyer who responded to the questionnaire thought they could explain mediation 
clearly to their clients. However, the research did not test their explanations! The 
authors point out that we already know from previous studies that solicitors who think 
they know what mediation is are often unclear about it; recent (as yet unpublished) 
research by the Public Law Project into public law practitioners’ views on mediation in 
England shows that a significant proportion of solicitors thought they knew what 
mediation was, but gave explanations that indicated a considerable lack of clarity.   
 
Do lawyers recommend mediation to their clients? 
Around 70% of commercial litigators said they suggested mediation to their clients in 
some cases. Around 80% of these did so because they thought mediation would be 
quicker or cheaper than litigation, and around 35% because it was confidential. Over 
half of the litigators felt that mediation might help preserve a good business 
relationship. Over 60% suggested mediation because they believed creative 
settlements were possible, but as the authors point out, research shows that mediation 
rarely results in settlements that could not have been achieved in a court judgement.  
 
Why does so little mediation take place in commercial disputes in Scotland? 
There were two main reasons given for not taking up a proposal to mediate – either 
because the client was unwilling, or because the case was likely to be resolved 
promptly through negotiation between legal representatives.  
 
Should mediation be compulsory in Scotland? 
The research also canvassed views on whether or not mediation should be a 
mandatory first step in the judicial process. There was fairly general opposition to this, 
with two thirds of respondents opposing this idea. However, opinion was evenly split 
over whether judges should refer more cases to mediation in Scotland. There seem to 
be strongly held views among many lawyers that mediation may not be appropriate in 
all cases, and should not be foisted on unwilling parties.  
 
ADR and Scottish Commercial Litigators: A study of attitudes and experience. 
Bryan Clark & Charles Dawson, Law School, University of Strathclyde. 
C.J.Q. 2007, 26(Apr), 228-249 
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Ombudsmen news 
DWP complaints 
In 1997 the Independent Complaints Examiner (ICE) was set up to deal with 
complaints about the Child Support Agency (CSA). Since this has been one of the most 
complained-about agencies over the last decade, the ICE has been kept busy! The ICE 
can look at complaints about service provision – delay, mistakes, failure to take action 
– but not at challenges to child maintenance levels, or questions of policy.  
 
The ICE has a double remit – to resolve individual complaints, and to identify systemic 
problems in order to try to improve the way the CSA operates. Over the years, it has 
made many recommendations about improving clerical accuracy, upgrading computer 
systems, and creating a better procedure for dealing with initial complaints before they 
escalate. Complaints about the CSA have not been reduced. The government has 
decided to replace the Child Support Agency in the near future with a new non-
departmental public body, the ‘Child Maintenance and Enforcement Commission’ (C-
MEC). A Bill to reform child maintenance arrangements and to create C-MEC was 
introduced in June 2007, and the old CSA and new C-MEC systems are intended to be 
fully integrated by 2010-11. 
 
In the meantime, the DWP has expanded the remit of the ICE from April 2007, so that it 
can look at complaints about any of the services provided by the Department for Work 
and Pensions (DWP). As well as the CSA, this includes Jobcentre Plus, the Disability 
and Carers Service, the Financial Assistance Scheme, the Pensions Service and the 
Rent Service. The ICE is funded by the DWP, but it operates independently.  
 
The ICE will provide the same service for all DWP agencies as it currently does for the 
CSA. Before making a complaint to the ICE, you first have to complain to the agency in 
question, and give them a chance to resolve the problem. Over half of the complaints 
received by the ICE about the CSA cannot be accepted, as this has not yet been done. 
If the agency has not responded within 8 weeks, or if you are unhappy with their 
response, you can then go to the ICE with your complaint. They should let you know 
within 10 working days whether or not they can take your complaint on. The first stage 
of their process will be dealt with by a resolution officer, who will attempt to negotiate a 
settlement acceptable to both sides. If this is not possible, an investigation officer will 
gather evidence from both the complainant and the agency, and produce a report and 
a recommendation. Over 80% of complaints which the ICE investigates about the CSA 
are fully or partially upheld, and nearly half of those receive some form of financial 
compensation – though the average amount is only around £250. Complainants who 
want to take things further at this stage, or want to complain about the ICE, can go to 
the Parliamentary Ombudsman. Since this expansion of the ICE complaints service is 
very new, there are no figures yet for how this is working in the rest of the DWP.   
 
More information about child maintenance reforms on: 
 www.dwp.gov.uk/childmaintenance/
The Independent Complaints Examiner (ICE) website is on:  
www.ind-case-exam.org.uk/
There is an overview of the work of the ICE on ASA’s ADRnow website: 
www.adrnow.org.uk/ice
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Local partnerships and citizen redress 
In recent years there has been a rapid growth in the tendency for local authorities to 
use partner organisations to deliver public services. But what happens when something 
goes wrong? Where do you complain? Who has responsibility for putting things right? 
 
The Local Government Ombudsman (LGO) published a report in July 2007 looking at 
this issue, and exploring a range of case studies where confusion between a local 
authority and a partner organisation has meant that complaints have not been dealt 
with helpfully.  
 
The most common problems found by the LGO were: 
 Lack of information about how to make a complaint, or who to complain to 
 Confusion among staff, as well as users, about the responsibilities of the provider 

and the local authority, and how the complaints process works 
 No formal complaints process for members of the public to complain about the 

service they have received 
 
The LGO recommends a good practice code, so that the local authority, the partner 
organisation and the public are all clear about who is doing what. This should not be a 
bureaucratic exercise, but should take into account the huge variety in partnerships 
between local authorities and the providers of every kind that work with them. The code 
includes the following recommendations: 
 There should be a clear statement about how to complain, who to complain to, and 

what redress will be provided  
 Consideration should be given to offering some form of early dispute resolution, 

such as conciliation or mediation 
 Complainants should have access to local, independent advice and advocacy 
 There should be a strong commitment by the local authority and the partner 

organisation to learning from complaints, so that the service provided can improve 
 
The full report is on the LGO website on: 
www.lgo.org.uk/special-reports.htm
 
 

Ombudsmen working together 
From August 1st, the three public service ombudsmen in England can work together on 
joint investigations. This is the result of a regulatory reform order passed by both 
houses of parliament earlier this year. 
 
In practical terms, it will make little difference to making a complaint about a local 
authority, a government department, or a health service provider. However, the most 
useful new option will be for problems which are relevant to the jurisdiction of more 
than one ombudsman to be considered as a single issue, rather than referred to two 
different ombudsman services. Common problems which could benefit include: 
 The provision of health and social care 
 The administration of housing and welfare benefits 
 Planning and environmental issues 

 
The regulatory reform order also gives the ombudsmen discretion to pay for a mediator 
to help resolve the issues, or to start investigating a complaint that has not previously 
been notified to the local authority. 
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Advisers who have a case which might benefit from this new way of joint working, can 
phone either the Local Government Ombudsman’s office, or the Parliamentary and 
Health Service Ombudsman’s office, to discuss the issues involved. 
 
 The Parliamentary and Health Service Ombudsman on 0845 015 4033 

 
 The Local Government Ombudsmen on 0845 602 1983 

 

Ombudsmen - annual reports 
Financial Ombudsman service 
Initial enquiries 
During the year 2006-07, the Financial Ombudsman Service (FOS) received 627,814 
enquiries and complaints. This is a 7% decrease on last year, and reverses the trend of 
a significant yearly increase in enquiries from year to year. The FOS believes that the 
decrease in contact numbers reflects an increasing tendency for people to download 
initial information from the FOS website, rather than by phoning or writing. Only around 
1 in 6 of these initial enquiries go on to become ‘full-blown’ cases requiring the 
involvement of adjudicators or ombudsmen: the rest are dealt with at an early stage by 
the FOS customer contact division. This either involves sending the complaint on to the 
business in question, if they have not yet had the chance to consider the problem and 
respond, or advising the complainant on the offer they have already received.  
 
Mortgage endowment complaints 
In 2007, nearly half of all complaints which were taken on as cases were about 
mortgage endowment policies. However, this represents a considerable reduction from 
last year, when mortgage endowment complaints made up nearly two thirds of the FOS 
workload. The FOS suggests this is the result of two key factors: improved complaint 
handling by firms following Financial Services Authority guidelines, and the effect of 
time limits for making such complaints.  
 
Bank overdraft charges 
Another 21% of complaints were about banks, and there has been a surge of 
complaints this year about current account charges for customers with unauthorised 
overdrafts. In March 2006 the FOS had around 10 cases a week on this issue: a year 
later, in March 2007, the number of cases had escalated sharply to 500 a week. So far, 
in every case where the FOS has got involved, the bank has refunded the charges 
before a full investigation or ombudsman adjudication can be made. The Office of Fair 
Trading is currently taking a test case to the high court, and while it is waiting for the 
court’s decision, the FOS has suspended any work on this issue. There is a regularly 
updated fact sheet on bank charges for unauthorised overdrafts on the FOS website: 
http://www.financial-ombudsman.org.uk/faq/bankcharges-testcase-quickguide.pdf
 
Outcomes  
The vast majority of cases are resolved through FOS mediation, settlements brokered 
by FOS staff, or by informal decisions by FOS adjudicators. The following outcomes 
are for cases other than mortgage endowment disputes: 
 In 55% of cases, the adjudicator found that the business had treated the customer's 

complaint fairly.  
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 In 6% of cases, the adjudicator found that the business had generally treated the 
customer's complaint fairly – but the business still agreed a goodwill payment.  

 In 11% of cases, the business had made an offer to the customer but the 
adjudicator negotiated an improved settlement.  

 In 16% of cases, the adjudicator found that the business had not treated the 
customer's complaint fairly.  

 In 8% of cases, the customer withdrew their complaint. 
 In 4% of cases, the complaint was found to be outside the FOS jurisdiction (for 

example, because it was made out of time).  
 
In 6% of cases one of the parties was not happy with the informal stage of the FOS 
process, and asked for a review and a final decision by an ombudsman. This is the last 
stage in the FOS, and an ombudsman decision is final. The outcomes were roughly 
similar to the negotiated settlements, except that in 34% (compared with 16%) of cases 
the ombudsman found that the business had not treated the complaint fairly.  
 
Timescales 
A third of cases are resolved within 3 months, nearly two thirds within 6 months, and 
three quarters within 9 months. On the whole, consumers have a high opinion of the 
FOS, but the time taken to resolve complaints is a key gripe - fewer than half think that 
they settle disputes within an acceptable length of time. 
 
Consumers’ views of the FOS 
Inevitably, consumers’ views on the FOS service are influenced by the outcome of their 
case. Overall, 59% think that FOS decisions are fair and unbiased, for example, and 
22% disagree. Of those consumers who felt they had ‘won’ their complaint, 86% were 
satisfied with the way the FOS handled it. Of those who felt they had ‘lost’, only 48% 
were satisfied. There is a more muted enthusiasm for the FOS service amongst 
financial service firms. A similar proportion think that FOS decisions are fair and 
unbiased, but only 36% think that decisions are consistent, and 41% think that they are 
not. The FOS comments that it is smaller firms, who only have a few complaints 
against them, who are more likely to think that decisions are inconsistent, compared 
with larger firms who have experience of a wide range of complaints.  
 
Who are the worst offenders? 
Regular case studies in the monthly FOS newsletter give a helpful, user-friendly 
introduction to the sort of complaints which the FOS can deal with, and the likely 
outcomes, though the businesses complained about are not identified. It is worth noting 
that 82% of all the businesses covered by the FOS had no complaint at all during this 
year, though 40 businesses had over 500 complaints each. Over half of the total 
number of FOS complaints were generated by ten of the UK’s largest financial service 
groups. Because of the confidentiality governing complaints to the FOS, it is not 
possible to identify businesses that have a disproportionate number of complaints, or 
which firms are most often found to have treated consumers unfairly.  
 
The full report is on the FOS website: 
www.financial-ombudsman.org.uk
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Local Government Ombudsman 
During the year 2006-07, the Local Government Ombudsman (LGO) received 18,320 
complaints – around 300 fewer than the previous year. The highest numbers of 
complaints were about: 
 Planning and building control (24%) 
 Housing (21%) 
 Transport and highways (10%) 
 Social services (8%) 
 Education (8%) 
 Benefits (6%) 

 
There are a few significant changes from last year: 
 Housing benefit complaints have continued to fall – they have dropped by 15% 

against the 2005-06 figure 
 Complaints about education and benefits have each reduced by 12% 
 Complaints about anti-social behaviour have increased by 13.5% 

 
Of the total number of complaints received during the year, 2,392 were outside the 
LGO jurisdiction, because they were about things which the LGO is not allowed to 
investigate – these include personnel matters, or the internal management of schools 
and colleges. A further 5,123 complaints were premature, which means that the 
complainants first have to give the local council the opportunity to investigate the 
complaint, and to put things right.  
 
Reports and settlements 
Of the 10,805 complaints that were accepted, the LGO found insufficient evidence of 
maladministration in nearly half of them (4,952), without producing a report. Over a 
quarter (2,956) were resolved through local settlements approved by the LGO. Unlike 
the Financial Ombudsman Service, where the parties can decide whether or not to 
accept a proposed settlement, the decision about whether the offer is reasonable, or 
whether a full investigation and report is needed, is down to the LGO. In only 1.24% of 
cases (132) was a report issued with a finding of maladministration causing injustice, 
and nearly half of these were about planning matters.  
 
Are complainants happy with the LGO? 
There is no external appeal against an ombudsman decision – the LGO measures the 
quality of its own decision-making by monitoring the numbers of judicial reviews (JRs) 
challenging its decisions, and the number of ‘comebacks’. ‘Comebacks’ are cases 
where complainants question the decision that the LGO staff have made; these cases 
are reviewed by a senior member of staff who was not involved in the original decision. 
Over the last year, there were 1,327 comebacks (7.3% of all LGO decisions); in fewer 
than 1% of cases the original decision was found to be unsatisfactory either because of 
an LGO error, or because different or better justification was needed. There were also 
14 applications for JR during the year. The court refused permission for the JR to go 
ahead in 10 cases; 2 are awaiting a decision, and 2 have been adjourned.  
 
The LGO receives very few complaints about the way complainants are treated (as 
opposed to ‘comebacks’ where the actual decision of the LGO is questioned); during 
2006-07 there were a total of 112, of which 32 were upheld wholly or in part. The 
majority were about unreasonable delay in dealing with cases. The average time taken 
by the LGO to determine cases is gradually creeping up: for example, the proportion of 
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cases resolved within 13 weeks has dropped from 54.2% during 2004-05, to 51.5% in 
2005-06, and 47.6% in the last year.  
 
The full report can be found on the LGO website: 
www.lgo.org.uk/letters/2006-07/pdfs/LGO_Annual_Review.pdf
 
There is also a page on the LGO site where you can read the annual letter sent to each 
council by the LGO, outlining the complaints made during the year, and making 
recommendations for improvement. This page also carries the full LGO complaint 
statistics and outcomes by local authority and by school. 
www.lgo.org.uk/letters/2006-07/index.htm
 
 

Parliamentary and Health Service Ombudsman 
During the year 2006-07, the ombudsman reported on 2,502 investigations – 1,363 
relating to government departments in the UK, and 1,139 to the NHS in England. The 
highest number of complaints to the Parliamentary Ombudsman were about Tax 
Credits, where 74% of complaints were upheld. The highest number of health service 
complaints were about funding for continuing care, where 85% of complaints were 
upheld. Both of these topics have been the subject of detailed reports by the 
ombudsman in previous years. Overall, around two thirds of complaints are upheld in 
full or in part by the ombudsman. 
 
Which departments get the most complaints? 
The department which regularly receives the highest number of complaints is the 
Department for Work and Pensions - Jobcentre Plus and the Child Support Agency 
(CSA) are the main culprits here: 82% of the complaints about the CSA were upheld by 
the ombudsman this year.  
 
The victims’ code 
This is also the first year of the Victims’ Code, which sets standards for dealing with 
and supporting victims of crime by the various criminal justice agencies. The 
ombudsman can consider complaints which have not been resolved locally. Despite 
anticipating a considerable number of enquiries, only eight cases were referred to the 
ombudsman, and only one was investigated. 
 
Principles of good administration 
Earlier in the year the ombudsman published ‘Principles of Good Administration’, which 
outlined six criteria for judging whether public bodies provide a good service to their 
customers. The annual report highlights specific ways in which particular departments 
have failed to meet these standards. For example, the second principle is ‘being 
customer focused’. The Ombudsman points out that ‘delays in dealing with 
correspondence, claims or applications are among the most common failings we 
encounter – a clear sign that a public body is not being customer focused.’ The 
Immigration and Nationality Directorate (IND) – now the Border and Immigration 
Agency – is singled out for criticism because of its delay in handling applications, and 
the administrative errors that prolong delay. Around three quarters of IND cases are 
upheld by the Ombudsman, which is significantly higher than for parliamentary cases 
overall (58% excluding tax credit cases).  
 
The full report is available on www.ombudsman.org.uk
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