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1. Introduction 

1.1. The Advice Services Alliance (ASA) welcomes the opportunity to respond 
to this consultation paper. 

1.2. ASA is the umbrella organisation for independent advice networks in the 

UK. Full membership of ASA is open to national networks of independent 
advice services in the U.K. Currently, our full network members are: 

 Advice UK 

 Age UK 

 Citizens Advice 

 Law Centres Federation 

 Scope 

 Shelter 

 Shelter Cymru 

 Youth Access 

1.3. Our members represent over 1,700 organisations in England and Wales 
which provide a range of advice and other services to members of the 

public. Most of these organisations offer services within a local area, but 
some of them are regional or national. They are largely funded through 

public sector grants and contracts, and charitable fundraising. 

1.4. With some limited exceptions, services are offered to users free of charge 
and are focused on areas of law which mainly affect poorer people, 

particularly welfare benefits, debt, housing, employment, immigration, 
education and community care. Some of our members conduct judicial 

reviews and these are mostly in the areas of housing, immigration and 
community care. 

1.5. ASA does not give advice directly to the public and does not conduct 

judicial reviews. We are therefore not in a position to comment in detail on 
the proposals. However, we will address some of the general points made 

in the consultation paper. Before we do, we would like to express our 
concern about the timing and length of the consultation. Most specialist 
agencies, many of whom would be very well-placed to respond, are 

currently extremely busy preparing their applications for the Advice 
Services Transition Fund and undergoing verification for LSC contracts. 

Because so little time was given to respond, the Ministry of Justice will 
miss out on the expertise of these organisations which regularly conduct 
Judicial Reviews.  

Judicial Review: proposals for reform - ASA response



2 
 

2. Background and Case for Change 

2.1. We are not convinced that the case for change has been made. There are 
several reasons for this. Firstly, the paper refers to a significant increase 
in Judicial Reviews since the 1970s (para 28). According to research 

carried out by the Public Law Project (PLP), comparison between numbers 
of Judicial Reviews in the 1970s and now is an inaccurate and misleading 

way to measure growth in the number of legal challenges brought against 
the government. This is because before the 1980s, public law claims were 
brought by way of ordinary civil proceedings and there is therefore no way 

of knowing how many there were.1  

2.2. Secondly, what growth there has been is largely down to an increase in 

the number of asylum and immigration cases, as the consultation paper 
acknowledges (para 29). Indeed, according to PLP, the volume of non-
asylum/immigration Judicial Reviews has remained stable at around 2,000 

a year since the mid-1990s.2 Despite this acknowledgement, the 
government seems to be relying on data about asylum and immigration to 

make the case for changes to the whole system. This is misleading and 
likely to produce undesirable outcomes.  

2.3. The paper seeks to justify the proposals on the ground that Judicial 
Review “comes at a substantial cost to public finance” and yet it provides 
no evidence to support this statement. The paper refers in particular to 

large planning developments, however, a recent Parliamentary Question 
revealed that between 1 January and 31 November 2012 there were only 

169 applications related to planning and these were permission claims.3 In 
2011 PLP found that only 30 planning Judicial Reviews reached a final 
hearing.4 These may have had some economic impact but it is unlikely 

they had a significant stifling effect on growth. Again, it is disproportionate 
to justify changes to the whole Judicial Review system on the basis of such 

a small number of cases. 

2.4. The paper also expresses the government’s concern that Judicial Review is 
subject to widespread abuse. It intends that as a result of its proposals 

weak or frivolous cases will be dealt with at an early stage. However, 
according to the government’s own figures, of the 7,600 applications 

considered by the court in 2011, only 1,200 were granted. This suggests 
that the existing system is effectively filtering out cases that lack merit.  

2.5. Furthermore, the paper overlooks the large number of applications that 

never reach the stage of consideration by a judge. In 2011, according to 
PLP, there were 3,600 such cases (32% of the 11,200 claims issued). The 

                                                           
1
 V. Bondy and M. Sunkin, ‘Judicial Review Reform: Who is afraid of judicial review? Debunking the myths of 

growth and abuse.’ UK Const. L. Blog (10th January 2013) (available at http://ukconstitutionallaw.org) 
 
2
 Ibid. 

3
 Ibid. 

4
 Ibid. 
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government does not collect data about what happened to these claims 
but PLP research suggests that many will have been withdrawn following 

settlement in favour of the claimant.5 It is therefore not evident that there 
is any significant abuse of the system nor that the existing system is 
failing to deal with weak cases. 

3. Answers to Questions  

Questions 1-4 

3.1. Given the small number of planning applications that reach final hearing, 
we are not convinced of the need to make the process harder for those 

applications. We also think that there are risks in shortening the time 
limit. As the consultation paper acknowledges, the proposed changes may 

not allow sufficient time to comply with the Pre-Action Protocol. Parties 
may therefore be prompted to issue proceedings prematurely simply to 
protect their position. The result will be an increase in the number of 

Judicial Reviews rather than the decrease the government is apparently 
seeking.  

3.2. We do not think there are any other types of case in which a shorter time 
limit would be appropriate. The vast majority of Judicial Reviews 

conducted by the NfP sector are funded under legal aid certificates and it 
can often take time to get that funding in place. We would therefore be 
extremely concerned if time limits were reduced in those areas of law that 

are likely to be publicly funded. Furthermore, from April 2013, some cases 
that are not within scope may be eligible for Exceptional Cases Funding. 

The process by which individuals will be able to obtain such funding is 
currently unclear, however, it is unlikely to be a speedy process and 
shortening time limits may well prejudice such individuals.  

Questions 5 and 6: ongoing breaches 

3.3. We have seen draft responses to the consultation from the Housing Law 

Practitioners Association (HLPA) and the Immigration Law Practitioners’ 
Association. We agree that the existing rule is clear and well understood 
and that there is no evidence that it has been difficult to apply or misused. 

Questions 7-9: permission 

3.4. We oppose the removal of the right to ask for oral renewal of applications 

for permission. We agree with HLPA that oral advocacy is often necessary 
to allow claimants to explain their arguments fully and to enable the court 
to understand all the issues.  

3.5. If the defendant is allowed to make the case that the claimant has no right 
to oral renewal in the Acknowledgement of Service the claimant will have 

to be given the opportunity to respond. This will simply delay proceedings 
and increase costs.  

                                                           
5
 Ibid. 
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Questions 10-13 

3.6. We do not agree with the proposal to remove the right to an oral renewal 

on the grounds that a case is “totally without merit”. We agree with HLPA 
that there is a risk of inconsistent decision-making between judges and 
also that defendants may try to seek such an order in cases where it is 

completely unjustified. This will delay proceedings and increase costs to all 
parties. 

Questions 14-15 

3.7. We oppose the introduction of new fees and the increase of existing ones. 
We agree with HLPA that such a move would disproportionately affect 

individuals who are not eligible for legal aid funding. We also agree with 
ILPA that imposing fees on claimants would increase the inequality of 

arms in the system where in all cases individuals are appealing against 
government decisions. 

Question 16 

3.8. We are extremely concerned that the government is proposing such 
extensive changes to Judicial Review whilst knowing so little about the 

individuals who will be affected. We do not have specific evidence to share 
about claimants. Having said that, the NfP sector mostly takes Judicial 

Reviews in the areas of housing, immigration and community care. These 
are areas of law in which claimants are very likely to have protected 
characteristics.  
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