
 
 
 
 
 

 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

Charging fees in employment tribunals 
and the employment appeal tribunal  

The Advice Services Alliance’s response to the Ministry of 
Justice consultation 

 
 
 
 
 
 

 
 

March 2012 
 

 
 
 
 
 
 



i 

 

 

 

1. About ASA ........................................................................................................................................ 1 

2. Introduction ..................................................................................................................................... 1 

3. Responses to consultation questions .............................................................................................. 3 

 



Charging fees in employment tribunals and the employment appeal tribunal: ASA response     1 

1. About ASA  

1.1. ASA is the umbrella body for independent advice networks in the UK.  

1.2. Full membership of ASA is open to national networks of independent 
advice services.   

1.3. Our current full members are: 

• AdviceUK 

• Age UK 

• Citizens Advice 

• DIAL UK (part of Scope) 

• Law Centres Federation 

• Shelter 

• Shelter Cymru 

• Youth Access 

1.4. We have sought the views of those of our members with most experience 
in advising and representing clients in the Employment Tribunals and the 
EAT. We have seen a draft response from Citizens Advice. We have also 
seen draft responses by the Law Society and the Discrimination Law 
Association.   

2. Introduction 

2.1. We have a number of general concerns about these proposals.  

2.2. Firstly, we are very concerned that the Department is consulting on how 
to introduce fees, rather than on whether to do so. We are not aware of 
any consultation on the principle (as opposed to the practicalities) since 
2001, when fees were proposed, but not taken forward in the light of the 
largely negative responses received.1

2.3. Secondly, we are concerned that the introduction of fees will cut across 
and possibly distort the implementation of other proposals put forward 
recently by the Ministry and BIS for resolving workplace disputes.

  

2

• It is proposed that all claims should be submitted to Acas in the first 
instance to receive early conciliation.  However, introducing fees to be 

  In 
particular 

                                                           
1 See para 9.4 of the Initial Equality Impact Assessment accompanying the current consultation paper.  

2Resolving Workplace Disputes: Government response to the consultation, BIS and HMCTS, November 2011.  
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payable by the applicant if the conciliation fails will alter the dynamics 
of the conciliation process, as  there may be an incentive to the 
employer to refuse to conciliate, or to offer only a small amount to 
settle the case, in the  hope that the employee will be deterred from 
taking the matter any further.     

• The proposal to introduce financial penalties for employers (at the 
discretion of the tribunal, where the applicant is successful) may be 
undermined by the proposal that a losing respondent could be ordered 
to repay the fees paid by a successful applicant. Tribunals may be 
reluctant to penalise respondents twice for losing a case, on top of the 
compensation that the tribunal orders to be paid.     

• Various proposals are put forward to improve the cost-efficiency of the 
employment tribunal, together with  a fundamental review of the ET 
Rules of Procedure  to be carried out by Mr Justice Underhill.  These 
may lead to substantial changes in the tribunals’ procedures, which 
change the costs involved.    

2.4. Thirdly, we see these proposals as part of a wider approach that causes us 
concern. There seems to be a tendency to see disagreements between 
private parties as private disputes that need to be resolved as efficiently 
as possible, but as having no wider significance. This fails to acknowledge 
the public interest in upholding the rule of employment relations.  

2.5. As far as fees are concerned, our primary concern is with access to justice.  

2.6. We understand the argument that claims between private parties in an 
employment relationship are not that different from claims in other 
spheres, which attract fees when they are taken to the County Court for 
resolution. However, in our view it is in the public interest that fees do not 
act as a disincentive to bringing claims, or taking them to a full hearing 
where this necessary.  

2.7. This means that fees must not be set so high that they act as a deterrent 
and that provision should be made for those who cannot afford them. In 
principle a proper system for remission could satisfy the second 
requirement. The current system used in the County Courts however is 
extremely complex and hard to administer correctly. It is also calibrated in 
such a way that full remission is only available to people receiving certain 
means tested benefits (remission 1) or on a very low income (remission 
2). While partial remission is available (under remission 3) it is likely that 
many of those entitled to a partial remission would still find the unremitted 
part of many of the higher fees proposed (the hearing fees in levels 2 and 
3 in option 1, and the single fees payable at levels 2, 3 and 4 in option 2) 
as a significant deterrent to proceeding.  

2.8. If fees are to be introduced, an alternative system needs to be devised, 
where fees are lower than those that are proposed here, where a simpler 
and fairer remission scheme can apply, and where fees are ultimately 
payable by the unsuccessful party. We commend, in this context, the 
proposals put forward by Citizens Advice, which appear to meet these 
requirements.  
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3. Responses to consultation questions  

3.1. Our responses to the individual questions contained in this consultation 
are to be read in the light of our general approach, as set out above.   

Question 1 – Are these the correct success criteria for developing the fee 
structure? If not, please explain why. 

3.2. Given the stated purpose, the first two criteria are appropriate. The big 
question is whether the second criterion is successfully met by these 
proposals. 

3.3. The third criterion is more problematic, in referring only to access to 
justice for those on “limited” means. In our view, access to justice should 
be maintained for all, with particular reference to those who are unable to 
pay any of the fees easily from their own means. This is a significantly 
wider group than those generally referred to as being of “limited means”, 
and indeed those covered by the remission scheme currently used in the 
County Courts.  

3.4. The fourth criterion is also problematic. While users (both employees and 
employers) should be encouraged to resolve issues as early as possible, 
for their own sake as much as for the benefit of the tribunal system, the 
danger of using fees as a mechanism for achieving this is that pressure 
will be put on the party with least resources, greater need, and less ability 
to pay (likely to be the employee) to settle a case for less than it is worth 
in order to reduce or avoid their liability to pay fees.  

Question 2 – Do you agree that all types of claims should attract fees? If 
not, please explain why. 

3.5. We endorse the suggestions put forward by others that no fees should be 
charged 

• Where the respondent is a government body 3

• Where the claims relate to unauthorised deductions from wages 

 

4

• Where the respondent is insolvent.

 

5

Question 3 – Do you believe that two charging points proposed under 
Option 1 are appropriate? If not, please explain why. 

  

3.6. We see serious problems with the two charging points proposed.  

3.7. In principle, an issue fee that is relatively low, supported by a remission 
scheme that is fair to all, simple to administer and easy to comply with, 

                                                           
3 As proposed by the Discrimination Law Association 

4 As proposed by Citizens Advice 

5 As note 5  
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could be acceptable. That is not what is being proposed here however. 
Fees of the magnitude proposed are likely to be a deterrent to significant 
numbers of potential applicants, and potential respondents (normally 
employers) are likely to act accordingly. There are also serious issues 
concerning the interplay between remission, limitation and the issue fee.  
As the EHRC points out:  

“We do not consider that option 1 will be simple or easy to understand. 
There is a three month time limit for lodging most tribunal claims including 
claims of unlawful discrimination. During that time parties may be going 
through internal appeal processes or attempting to resolve matters by 
conciliation and often a claim will as a result be lodged near the expiry of 
the time limit. It appears that a claim can only be lodged once a fee has 
been paid or remission granted. Remission will only be granted, save in 
exceptional circumstances, on the production of evidence relating to 
means. There may be difficulties for putative claimants to be able to 
furnish the required evidence within the time limit particularly those who 
have recently claimed benefit as a result of losing employment. We would 
contrast this with the county court and Sheriff Court where deadlines to 
issue are longer (six months for discrimination claims) which gives more 
time to deal effectively with fee remission applications.” 6

3.8. A hearing fee is also problematic. Fees of the amounts proposed are 
clearly likely to deter significant numbers of applicants (or even potential 
applicants) who are not entitled to remission of most or all of the fee. 
Respondents will be aware of this, are likely to have some idea of the 
applicant’s financial position,

 

7

3.9. We agree also with the following comments by The Law Society: 

 and can be expected to tailor their 
responses (both to the claim generally and to any suggestions of 
settlement) accordingly. The danger is that applicants may be forced to 
accept lower offers of settlement than their case would merit, in order to 
avoid having to pay the hearing fee.  

“The consultation suggests that a hearing fee would be payable between 4 
and 6 weeks ahead of the hearing date. Level 1 cases are generally listed 
on receipt of the ET1, before the ET3 is received and the hearing is 
generally about 8 weeks on. For these cases the fee would be payable 
before the ET3 is filed in most cases. This would strip it of any incentive 
value and would effectively make it an extension of the issue fee. 

We would also be concerned about a regime whereby the hearing fee was 
payable before witness statements were exchanged. This is a key point in 
a case as, for the first time often, the whole picture can be seen at this 
point, and fully informed decisions made about whether to continue. The 4 
– 6 weeks trigger date being proposed runs a real risk of colliding with 
witness statements, especially where there is timetable slippage. We also 

                                                           
6 EHRC response para 19  

7 Especially if a statement of loss has been filed.  
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make the observation that once paid, a fee loses any value as a means of 
encouraging settlement.” 

Question 4 – Do you agree that the claims are allocated correctly to the 
three levels (see Annex A)? If not, please identify which claims should 
be allocated differently and explain your reasons. 

3.10. We do not have sufficient detailed practical knowledge of the nature of 
many of these claims to be able to comment. 

Question 5 – Do you think that charging three levels of fees payable at 
two stages proposed under Option 1 is a reasonable approach? If not, 
please explain why. 

3.11. We can see some logic in having a differential between fees that reflects 
to some extent the costs of handling different types of claim. We do not 
agree with the two stages proposed, for the reasons set out in our answer 
to Q3. We do not agree to the amounts proposed, or the differences 
between them, under option 1. The fees proposed are significantly higher 
than the fees presently chargeable in the county court, the High Court, the 
Sheriff Court, the Court of Session or the Immigration Tribunal.8

Question 6 – Do you agree that it is right that the unsuccessful party 
should bear the fees paid by the successful party? If not, please explain 
why. 

 The 
hearing fees in particular are likely to be a significant deterrent to 
applicants (a) with low value claims at level 1, (b) at level 2, and (c) at 
level 3, unless they are entitled to remission of all or most of the fee and 
are aware of this.   

3.12. We do agree with this proposal. Besides being fair as between the parties 
when a case goes to a hearing, this should also have some value as an 
incentive to the parties to settle at an earlier stage.  

Question 7 – Do you agree that it is the claimant who should pay the 
issue fee and, (under Option 1), the hearing fee in order to be able to 
initiate each stage of the proceedings? If not, please explain why. 

3.13. No. We refer to our answers to Q3 and Q5 as to the problems with 
requiring the claimant to pay the issue fee and the hearing fee. We prefer 
a system where the question of who should pay the fees is  determined at 
the end of the case (where it goes to a full hearing), supplemented if 
necessary by an issue fee that is relatively low, and supported by a 
remission scheme that is fair to all, simple to administer and easy to 
comply with.  

Question 8 – Do you agree that these applications should have separate 
fees? If not please explain why. 

3.14. We agree with the views expressed on this question by Citizens Advice: 

                                                           
8 See the EHRC response paras 43-46.  
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“We agree that, if there is to be an ET fees regime, it would be appropriate 
to charge fees for respondents to issue a counterclaim (in a breach of 
contract case), to apply to set aside a default judgment, and to apply for 
dismissal of the proceedings following settlement or withdrawal.  However, 
we strongly disagree that it would be appropriate to charge a fee (for 
either party) to apply for written reasons where reasons have been issued 
orally at a hearing, or to apply for a review of the tribunal’s judgment or 
decision. 

Case law provides that decisions of an employment tribunal “must contain 
an outline of the story which has given rise to the complaint and a 
summary of the Tribunal’s basic factual conclusions and a statement of the 
reasons which have led them to reach the conclusion which they do on 
those basic facts”.9

Applications for a review can be made only in very limited circumstances, 
including where “the decision was wrongly made as a result of an 
administrative error” and where “a party did not receive notice of the 
proceedings leading to the decision”.  In such circumstances, the review is 
necessary to correct administrative or other error by the tribunal.  To our 
mind, it would be totally inappropriate, and contrary to the rules of justice, 
to charge a fee for such a review application.”   

  To our mind, the provision of written reasons, where 
requested, is simply a part of the determination process, so should not 
attract a separate fee. 

Question 9 – Do you agree that mediation by the judiciary should attract 
a separate fee that is paid by the respondent? If not, please explain why. 

3.15. The circumstances in which this provision would apply are not clear to us. 
The consultation paper refers to the service currently available in some 
discrimination claims, but it is not clear whether this proposal is intended 
to apply more widely. In our view, judicial mediation is only appropriate 
where both parties (and in this context the applicant in particular) have 
received proper advice and are able to give informed consent. Issues of 
equality of arms (for example as to representation) in the mediation also 
need to be considered and addressed. Otherwise there is the danger that 
the party with the least resources (which is likely to be the applicant) may 
feel intimidated and under unfair pressure to accept an unreasonably low 
offer.   

3.16. If these issues are addressed we are content with the suggestion that 
there should be a separate fee, payable by the respondent. However, the 
proposed fee of £750 seems to us to be much too high, and likely in itself 
to deter requests for judicial mediation.   

Question 10 – Do you agree that the HM Courts & Tribunals Service 
remission system should be adopted for employment tribunal fees 
across Great Britain? If not, please explain why.  

                                                           
9  Meek v City of Birmingham District Council [1987] IRLR 250, Court of Appeal 
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3.17. We do not agree with this proposal for several reasons. Firstly, the current 
system used in the County Courts is extremely complex and hard to 
administer correctly. This has been recently demonstrated by the research 
carried out by PricewaterhouseCoopers LLP for the Ministry.10

“The study revealed that court staff had some difficulty with processing 
applications for remission, with applications for Remissions 2 and 3 
causing particular issues. These applications were more likely to be 
processed incorrectly and, significantly, this was more likely to result in a 
rejection of an application which should have been granted. Evidence 
indicated that approximately two-thirds of staff found processing 
applications for remissions complex or very complex, with the main issues 
relating to applications for Remission 3, verifying evidence and applicants’ 
understanding (or lack thereof) of the supporting documentation required. 
Whilst the findings suggested that staff were more likely to make the 
correct decision where a case was eligible for Remission 1, in cases where 
Remissions 2 or 3 should be granted, staff were more likely to make the 
wrong decision. The indications were that overall the processing of 
applications was incorrect in some 30% of cases on average. Allowing for 
the higher degree of accuracy found in relation to the more 
straightforward Remission 1 cases, this must mean that an even greater 
proportion of Remission 2 and 3 applications are likely to be incorrectly 
processed.”  

 As The Law 
Society notes:  

“The study also identifies possible issues concerning users with relatively 
low literacy levels or with particular special needs, who may find the 
application forms and guidance difficult to understand. Such applicants 
arguably require additional support and may find the difficulties associated 
with application, provision of evidence in support and any appeal process, 
an insurmountable obstacle.”   

“In all the circumstances, it is submitted that the HMCTS remission system 
fails to address all issues of access to justice, either adequately or at all. 
The shortcomings highlighted by the previous PwC report remain. To 
import these deficiencies into the Employment Tribunal where 
considerably harsher limitation rules apply undermines access to justice to 
a startling degree.  

At the very least, therefore, it is submitted that it is premature to even 
consider introducing such an evidently flawed system into the employment 
tribunals, a jurisdiction with significantly reduced time-limits and, in most 
cases, a greater number of (recently) unemployed potential Claimants. In 
the employment tribunals, the ability to pay court fees usually arises from 
the very heart of the issue, which has brought the potential Claimant to 
the tribunal in the first place. It cannot be right, that such potential 
litigants are at risk of being denied access to justice for the very same 
reason that they are in need of a remedy from the courts.”  

                                                           
10 Is the 2007 court fee remission system working? MoJ Research Series 15/09, December 2009  
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3.18. A second concern is that the HMCTS remission system is calibrated in such 
a way that full remission is only available to people receiving certain 
means tested benefits (remission 1) or on a very low income (remission 
2). Partial remission is available under remission 3, but this part of the 
scheme appears to be modelled on the eligibility test for civil legal aid, 
which is currently estimated to cover only approximately 35% of the 
population. It is likely therefore that many of those entitled to a partial 
remission would still find the unremitted part of many of the higher fees 
proposed (the hearing fees in levels 2 and 3 in option 1, and the single 
fees payable at levels 2, 3 and 4 in option 2) to be a significant deterrent 
to proceeding.  

3.19. A third issue concerns the future of Remission 1. As Citizens Advice point 
out:  

“The means-tested, ‘passport’ benefits specified in Remission 1 are to be 
abolished for new benefit claims in late 2013, and replaced with Universal 
Credit.  And, as the population in receipt of Universal Credit will be far 
larger than that in receipt of the ‘passport’ benefits, the two are not 
analogous.  In short, Remission 1 will simply not exist in its current form 
by the time any ET fees regime comes into force.  The consultation paper 
is surprisingly silent on this issue.”  

Question 11 – Are there any changes to the HM Courts & Tribunals 
Service remission system that you believe would deliver a fairer 
outcome in employment tribunals?  

3.20. As we have stated above, we consider that the system needs to be revised 
in order to cover a larger proportion of the population and to be simpler to 
administer and to comply with.   

Question 12 – Do you agree with the fee proposals for multiple claims 
under Option 1? If not, please explain why.  

3.21. We do not know enough about multiple claims to be able to answer this 
question.  

Question 13 – Do you agree that the HM Courts & Tribunals Service 
remission system should be adopted for multiple claims? If not, please 
explain why.  

3.22. We agree that remission of fees should be available in respect of multiple 
claims, but we consider that the HMCTS system requires significant 
revision in order to be fit for purpose.  

Question 14 – Do you agree with our approach to refunding fees? If not, 
please explain why.  

3.23. While we can understand the hard line proposed, it has its drawbacks. As 
The Law Society point out: 

 “If a fee is non-refundable, a party may take the view that they have 
made the investment and, therefore, may as well proceed. This is counter 
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to the objective of encouraging settlement where possible.  . . . The limits 
on refunds of hearing fees also run counter to the objective of encouraging 
settlement. Settlement should always be encouraged, at any stage, as it 
will always result in some saving of time and often costs.”  

3.24. If there are to be hearing fees, we can see considerable logic in having a 
system where refunds are provided on a sliding scale depending on when 
the case is settled. This possibility is considered by the consultation paper 
but rejected for reasons which we do not consider to be persuasive.11

Question 15 – Do you agree with the Option 1 fee proposals? If not, 
please explain why.  

    

3.25. We do not agree, for the reasons set out above.  

Question 16 – Do you prefer the wider aims of the Option 2 fee 
structure? Please give reasons for your answer.  

3.26. The wider aims of Option 2 seem to be to  

• Provide business with greater certainty over their maximum liability by 
asking claimants to state if their claim is above or below a threshold 
amount  

• Narrow the gap between an individual’s expectation of what they can 
be awarded and their actual entitlement, leading to a more 
satisfactory outcome for claimant and respondents.12

3.27. We do not consider that these wider aims justify the significant risk that 
employees who have suffered significant loss are deterred from pursuing 
their claims to the full.  

  

3.28. Asking claimants to state if their claim is above or below a threshold 
amount, when combined with a financial disincentive to opt for the higher 
figure, is in our view an illegitimate interference with claimants’ rights. The 
paper suggests that this proposal is aimed at discrimination claims,13

3.29. We are not convinced that there is a major problem in relation to 
complainants’ expectations as to their entitlement. As Citizens Advice 
point out:  

 
compensation for which is uncapped as a result of our obligations under 
European law. We do not think it is legitimate to seek to restrict claimants’ 
rights in this way.  

“[It] is not at all clear to us that there is a problem with claimants’ 
expectations.  Although the consultation paper gives the median tribunal 
award as £5,000, that is in fact just the figure for claims involving unfair 

                                                           
11 Consultation paper, para 108  

12 Consultation paper, para 118 

13 Ibid para 120  
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dismissal.  There is no (published) official figure for the median award 
across the board, but the SETA 2008 gives a figure of £2,163.14

Indeed, the findings from SETA 2008 suggest that, discrimination claims 
aside, there is no significant difference between the lowest median amount 
that claimants say they might have been prepared to settle for at the very 
start of the case (£1,500), and the highest median amount that employers 
said they might have been prepared to settle for (£1,588).” 

  The same 
survey also gives a median settlement sum, across the board, of £2,000.  
These figures closely match the median amount that claimants hoped to 
achieve: £2,000.  

Question 17 – Do you think one fee charged at issue is the appropriate 
approach? Please give reasons for your answer and provide evidence 
where available.  

3.30. No. Such fees could seriously undermine the proposed early conciliation by 
Acas. As we have stated above, we prefer a system where the question of 
who pays the fees is determined at the end of the case (where it goes to a 
full hearing), supplemented if necessary by an issue fee that is relatively 
low, and supported by a remission scheme that is fair to all, simple to 
administer and easy to comply with.  

3.31. As The Law Society point out 

“The fee could be charged at the end of the hearing, i.e., the losing party 
would pay which would address our concerns about access to justice. Such 
a fee could be used as an incentive for early resolution, particularly if the 
fee scale is based on time in the tribunal. A fee could also be used to 
sanction poor behaviour. Indeed most of the stated objectives are more 
effectively met by imposing a fee regime at the end of the process.”    

Question 18 – Do you think it is appropriate that a threshold should be 
put in place and that claims above this threshold attract a significantly 
higher fee? Please give reasons for your answer.  

3.32. We do not agree with this suggestion. A threshold at the level proposed 
would have most effect in relation to claims for compensation for unfair 
dismissal and discrimination. It would be very difficult for most applicants 
with claims potentially above the threshold to establish this accurately 
before issuing a claim. This in itself requires specialist legal advice, at a 
time when the government is proposing to remove employment advice 
from the legal aid scheme.15

 “[It] is often impossible to quantify the value of a discrimination claim at 
an early stage before the claim has commenced. The claimant will not 
know how long he or she will remain out of work, for example, nor will it 

  Secondly, as the EHRC points out: 

                                                           
14 Findings from the Survey of Employment Tribunal Applications 2008, BIS, March 2010  

15 Discrimination law will remain in scope, but it is not clear how discrimination advice will be provided under 
the proposed reforms to legal aid.  
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be possible in many cases accurately to assess the value of the injury to 
feelings claim at the outset as the effect of the discriminatory act may be 
a continuing one.  This is significant because as the proposals stand, there 
is no option to vary the amount sought as the claim progresses, to take 
these factors or any other change in circumstances into account.”16

3.33. Having a significantly higher fee will inevitably act as a deterrent to 
applicants to claim more than the threshold, unless they are entitled to 
remission of most or all of the fee and are aware of this. The Impact 
Assessment recognises this in its estimate that claimants will potentially 
lose up to £5m p.a. by receiving lower awards than they would otherwise 
have received.

  

17

“The practical effect of the imposition of this threshold will be a cap on 
discrimination claim awards as many claimants will be compelled 
artificially to limit the value of their claim because they cannot afford to 
pay the level 4 fee.”

 The EHRC states that 

18

Question 19 – Do you think it is appropriate that the tribunal should be 
prevented from awarding an award of £30,000 or more if the claimant 
does not pay the appropriate fee? Please give your reasons and provide 
any supporting evidence.  

  

3.34. We do not think this is appropriate. We disagree with the principle of a 
threshold for the reasons stated above. We agree with the Law Society 
and the EHRC that such a provision is likely to be in breach of the Human 
Rights Convention. As the EHRC points out: 

“We also believe that it would be unlawful to cap a discrimination award at 
£30,000 in cases where the employment tribunal decides that the award 
should be more. As the Government is aware, the original limit on 
employment tribunal compensation awards for sex discrimination was 
removed in 1993 by the European Court of Justice.19

It is our view that this proposal will be open to a similar legal challenge on 
the basis that the damage actually sustained by the claimant has not been 
made good in full.”

 The Court ruled that 
the cap on compensation of £11,000 for sex discrimination which was then 
in force was unlawful. It decided that in order for compensation to be 
considered "adequate" it must enable the loss and damage actually 
sustained .... to be made good in full according with the applicable 
national rules." 

20

                                                           
16 EHRC response para 56  

  

17 Impact Assessment p.5 

18 EHRC response para 52  

19 Marshall v Southampton and South West Hampshire Area Health Authority (No.2) 1993 IRLR 445 ECJ 

20 EHRC response paras 58-59  
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Question 20 – Fewer than 7% of ET awards are for more than £30,000. 
Do you think £30,000 is an appropriate level at which to set the 
threshold?  

3.35. We object to the proposed threshold on principle.  

3.36. Furthermore, as Citizens Advice have pointed out:  

“ [In] unfair dismissal cases, the basic award and the compensatory award 
are intended to compensate the claimant for the loss of job security 
following dismissal, and for the actual financial loss resulting from that 
dismissal.  Both elements are based on the claimant’s actual wage levels, 
and both are effectively subject to a cap – the basic award in terms of 
both the number of years of employment that can be counted (a 
maximum of 20) and the weekly wage rate (a maximum of £430), and the 
compensatory award by an absolute ceiling (currently £72,300).  We can 
see no good reason to set a threshold of the sort proposed that is lower 
than these existing limitations on an award for unfair dismissal – those 
earning less than £430 cannot be described as ‘high income’ claimants.  
These limitations provide respondent employers with ample certainty as to 
what a tribunal might award in any particular case.”  

Question 21 – Do you agree that Option 2 would be an effective means 
of providing business with more certainty and in helping manage the 
realistic expectations of claimants?  

3.37. We accept that Option 2 would enable businesses to know whether a claim 
against them is for less or more than £30,000, but we do not see how this 
would give them much more certainty, or indeed be of much help. We do 
not agree that it would help manage claimants’ expectations. The evidence 
suggests that their expectations are generally realistic. A threshold could 
even be counterproductive in suggesting to claimants that awards of more 
than £30,000 are relatively common, and may therefore be worth 
claiming, especially if they are entitled to full remission of the fee.  

Question 22 – Do you agree with our view that it is generally higher 
income earners who receive awards over £30,000? Please provide any 
evidence you have for your views.  

3.38. We do not have any evidence as to the earnings (or former earnings) of 
those who receive such awards.  

Question 23 – Do you agree that we should aim to recover through fees 
a greater contribution to the costs of providing the service from those 
who choose to make a high value claim (and can afford to pay the fee)? 
Do you have any views on impacts you think this would have on 
claimants or respondents? Please provide any supporting evidence for 
your statement.  

3.39. We do not agree for the reasons set out above. We consider in particular 
that such a proposal will deter claimants from receiving compensation 
which they would otherwise have been entitled to receive, as recognised 
by the Impact Assessment. We do not agree that some applicants should 
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be penalised in fees for claiming amounts which they are or may be 
entitled to receive as a result of the unfair and/or discriminatory treatment 
that they have received from their employers.  

Question 24 – Do you agree with the Option 2 fee proposals? If not, 
please explain why.  

3.40. We do not agree for the reasons set out above 

Question 25 – Do you agree with our proposals for multiple claims under 
Option 2? Please give reasons for your answer  

3.41. We do not know enough about multiple claims to be able to answer this 
question.  

Question 26 – Do you agree with our proposals for remissions under 
Option 2? Please give reasons for your answer  

3.42. No, for the reasons set out in our answer to Q10.  

Question 27 – Do you agree with our approach to refunding fees under 
Option 2? If not, please explain why.  

3.43. As we said in answer to Q14, quoting The Law Society: “If a fee is non-
refundable, a party may take the view that they have made the 
investment and, therefore, may as well proceed. This is counter to the 
objective of encouraging settlement where possible.” This factor is 
arguably more important under Option 2, where the applicant will have 
paid a higher fee, which will cover a hearing.   

Question 28 – What sort of wider information and guidance do you think 
is needed to help claimants assess the value of their claim and what 
issues do you think may need to be overcome?  

3.44. If Option 2 is implemented as proposed, claimants will need to understand 
how compensation is assessed in all the types of complaint that they can 
bring before an employment tribunal, and in particular in those which are 
most likely to attract compensation above the threshold, which will 
presumably be in unfair dismissal, discrimination and equal pay claims. 
They may receive some initial information from Acas once the 
government’s early conciliation proposal is implemented, but Acas officers 
cannot be asked or expected to advise claimants as to whether their claim 
is likely to attract an award of more or less than £30,000. This will require 
advice from specialist employment advisers/lawyers. This advice will have 
to be funded by the government for those who cannot obtain it using their 
own resources or via the legal aid scheme. 21

Question 29 – Is there an alternative fee charging system which you 
would prefer? If so, please explain how this would work.  

 

                                                           
21 See note 15   
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3.45. As we have stated, we prefer a system where fees are determined at the 
end of the case (where it goes to a full hearing), supplemented if 
necessary by an issue fee that is relatively low, and supported by a 
remission scheme that is fair to all, simple to administer and easy to 
comply with.  

3.46. We commend for consideration the proposal put forward by Citizens 
Advice in their response to this consultation.  

3.47. We welcome also the suggestions made by the Law Society:  

“Fees could be recovered out of damages awarded in full Tribunal 
hearings. This would allow for fees to be paid automatically by the losing 
side, or split in cases where the Tribunal finds it is just and equitable to do 
so. To encourage settlement the fees could alternatively be paid by a 
winning party where they have failed to receive an award in excess of a 
previous offer made by the other party. 

The issue of the majority of cases that do not proceed to full hearing could 
be dealt with by allowing parties to agree who would pay the fee in cases 
of settlement (whether or not achieved via ACAS). This could be policed 
by ensuring no withdrawal / dismissal of a claim (which would usually be 
insisted upon by the Respondent as a condition of settlement) would be 
allowed until the fee had been paid. 

The majority of cases are dealt with early on before a hearing and in the 
vast majority of cases long before any substantive costs or effort (e.g. 
witness statements) have been incurred by either side. Therefore, fees 
introduced under an alternative fee charging system should be minimised.  

On that basis, the above suggestion could be allied with a small 
administrative fee (say £20 per individual claim, £40 for a multiple claim) 
that is levied on all claims (ET1s) and defences (ET3s) registered in the 
Tribunal.”   

Question 30 – Do you agree with the simplified fee structure and our fee 
proposals for the Employment Appeal Tribunal? If not, please explain 
why and provide any supporting evidence.  

3.48. We do not agree with these proposals as a matter of principle. As the 
paper notes, the main function of the EAT is to hear appeals on a question 
of law arising from decisions made by employment tribunals. This is 
clearly a vital function, but fortunately also a limited one. The EAT deals 
with approximately 2,000 cases a year at a total cost of £2.4m.22

3.49. There may be some argument for a small issue fee to concentrate the 
minds of potential appellants, if it is correct that 55% of appeals are 
rejected for being out of time or having no prospect of success.

   

23

                                                           
22 Consultation paper p.51  

  

23 Impact Assessment p.14  
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However, this would have to be supported by a proper remission scheme 
in order to ensure, as far as possible, that potential appellants are not 
deterred from presenting valid appeals by the prospect of having to pay a 
fee.  

3.50. It is particularly disappointing that the government is seeking to remove 
employment law (with the exception of discrimination claims) from the 
scope of legal aid. Legal aid has provided a vital role in ensuring that only 
proper appeals on points of law are brought to the EAT, and in supporting 
those claims that do raise such points.  

3.51. We object in principle to a hearing fee. We assume that this is only 
proposed in relation to full hearings and not preliminary ones, although 
the paper is silent on this issue. Given that appeals are screened to see if 
they have sufficient prospects of success (whether on paper or through a 
preliminary hearing) appeals that go to a full hearing are ones that have 
been accepted as having an arguable case that the decision of the 
employment tribunal was wrong. Such appeals in our view must be heard 
at public expense. The state must ensure that decisions of employment 
tribunals are made according to correct legal principles. Where a mistake 
has been made by the employment tribunal it is unlikely that it would in 
many cases be just to require the respondent to pay the hearing fee paid 
by the appellant, unless they are themselves somehow responsible for the 
tribunal’s mistake. It would be equally unfair to require the appellant to 
have to pay such a fee. The position is therefore similar to applications for 
a review of an employment tribunal’s decision, discussed above under Q8.   

Question 31 – What ways of paying a fee are necessary e.g. credit / 
debit cards, bank transfers, direct debit, account facilities? When 
providing your answer please consider that each payment method used 
will have an additional cost that will be borne by users and the taxpayer.  

3.52. We do not have any particular views on this question and would defer to 
those with greater knowledge of the type of practical details involved.  

Question 32 – What aspects should be taken into account when 
considering centralisation of some stages of claim processing and fee 
collection?  

3.53. We do not have any particular views on this question and would defer to 
those with greater knowledge of the type of practical details involved.  
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