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Legal aid reform – transitional arrangements and winding down contracts: ASA Briefing 

Introduction 

1. This briefing outlines the arrangements for the transition of legal aid from the 
Access to Justice Act 1999 (AJA 1999) to Legal Aid, Sentencing and Punishment of 
Offenders Act 2012 (LASPOA 2012).  

Transitional arrangements  

2. The Ministry of Justice has published a Policy Statement 1

3. The Policy Statement goes on to state:  

 which defines on-going 
cases as “a case in receipt of civil legal aid under the AJA 1999 which is continuing 
on or after 1 April 2013”. 

7. The current intention [our emphasis] is that on-going cases (i.e. an 
individual matter) falling within the definition of Controlled Work, will continue 
to be considered, in respect of means, merits, scope, appeals and reviews, 
under the applicable transitional  saved provisions of the AJA 1999 until: 

• a further application is made on or after 1 April 2013 which would mean 
that the level of service to progress the matter would fall within the 
definition of Certificated Work or Other Grant and Contract Work; or 

• the matter is closed. 

8. The current intention is that on-going cases falling within the definition of 
Certificated Work, will continue to considered, in respect of means, merits, 
scope, appeals and reviews, in accordance with the applicable transitionally 
saved provisions of the AJA 1999 until: 

• a further application is made on or after 1 April 2013 which would mean 
that the level of service to progress the matter would fall within the 
definition of Controlled Work or Other grant and contract work; or 

• the matter is closed.”  

4. ASA considers that these proposals are likely to be particularly problematic in 
immigration and asylum cases because cases can continue for a long time and 
often involve multiple levels of funded services. It seems that a further controlled 
work form within the same matter (such as CLR after legal help) can be signed 
within the same matter after April 2013. However, if the case goes up to the 
Court of Appeal from the Upper Tribunal and comes back down, at that stage, it 
would be under LASPOA. So, in that situation, a further CLR form can only be 
signed to continue to represent the appellant in the remitted appeal if it remains 
in scope under LASPOA.  

5. It is unclear from the proposal whether, in all cases, a judicial review claim arising 
out of an immigration matter would take the legal help matter from AJA to 

                                       
1 https://www.justice.gov.uk/downloads/legal-aid/civil-contracts/12-policy-statement-transitional-
arrangements-aug-2012-.pdf 
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LASPOA. Generally in immigration it is argued that the controlled work matter 
continues (and so is not reported as concluded and claimed) whilst a judicial 
review is carried out (e.g. of delay or of rejection of an application as not being 
validly submitted). If the JR is successful, work continues on the same controlled 
work matter. 2

Winding down caseloads 

 

6. ASA and the NfP representative bodies have met with the LSC to discuss 
arrangements for the winding down of caseloads in the areas of law that are going 
out of scope. 

7. The arrangements for this are set out in the 2010 Standard Terms. These state 
that unless “this Contract has been terminated for breach by either of us . . . , we 
will authorise you to perform Remainder Work” (Clause 26.10). This authorisation 
is subject to requirements as set out in Clauses 26.10 and 26.11.  

8. The LSC has written to all providers to offer them authorisation to perform 
Remainder Work i.e. to complete cases opened before 1st April 2013. However, 
the 2010 Standard Terms do not require providers to carry out such work. 

9. Solicitors working in NfP agencies should be aware of guidance issued by the Law 
Society which discusses their professional obligations to complete their retainer. 3

10. The LSC’s starting point is that, where they can, providers should complete all 
necessary work on any cases that they have opened. ASA agrees that, in most 
circumstances, it will be in the best interest of clients for NfP agencies to continue 
to act for clients whose cases were started on or before the 31st March 2013. Our 
understanding is that most NfP providers are doing this. 

  

11. However, we are aware that there are some NfP providers that, because of the 
impact of legal aid and other funding cuts, will not be able to undertake 
Remainder Work. 

NfP agencies which do not undertake “remainder work” 

12. If an NfP agency becomes aware that their right to perform any contract will end, 
the 2010 Contract requires them to immediately to notify all clients who “will be 
affected by termination [of their contract], take all reasonable steps to protect 
them and their rights and to provide them with information about other providers 
able to continue their matter or case (and to offer to make appointments with 
them) and with such other information as we may specify. “ (Clause 26.1 
Standard Terms)  

13. In ASA’s view, agencies that are not intending to undertake remainder work 
should no longer open cases, unless they can be sure that the case can be 
completed by the 31st March 2013. To do otherwise would be unprofessional and 
not in the interest of clients. 

                                       
2 Thanks to Jackie Peirce for these comments  
3 http://www.lawsociety.org.uk/advice/articles/run-off-work-under-the-current-legal-aid-contracts/ 
 

http://www.lawsociety.org.uk/advice/articles/run-off-work-under-the-current-legal-aid-contracts/�
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14. The 2010 specification (para 4.36) sets out how payment will be dealt with in such 
circumstances: “where your contract is terminated and you do not (or are not 
permitted to) complete your matters and cases” then, unless the provider 
terminated the contract (under Clauses 25.1 or 25.2 of the Standard Terms), “we 
may pay the lower of the Assessed amount or the Standard Fee or Graduated 
Fee.” 

15. The LSC has indicated to ASA that they are likely to want to assess claims made 
in these circumstances and, as they have limited resources, these assessments 
might take some time. However, the LSC has said that they will take a reasonable 
approach.  

16. It should also be noted that the LSC will be hard-reconciling all providers which 
are ending contracts completely as at the 1st April 2013.   

NfP agencies which will undertake Remainder Work 

17. ASA and the NfP advice networks have raised concerns about potential difficulties 
facing providers who want to undertake Remainder Work. It seems likely that 
these will particularly affect NfP providers, many of whom are facing significant 
loss of income as a result of legal aid and other funding cuts.  

Supervisor and other contractual requirements 

18. ASA has asked the LSC to take a more pragmatic approach to the supervisor and 
other casework requirements. Whilst we wouldn’t want to see a diminution in 
quality we are aware that, for example, some agencies will find it difficult to retain 
a supervisor who meets the full requirements.  

19. The LSC has told us that they wish to facilitate arrangements for ensuring that 
cases are completed by competent advisors.  Therefore, they will consider 
alternative arrangements on a case-by-case basis. These arrangements might 
include:  

• the use of remote or external supervisors 

• the conduct of casework by an experienced caseworker who is properly 
supervised by, for example, a supervisor in another subject (most likely 
housing) 

• the ability to conduct remote casework. 

20. Agencies should contact their contract managers to discuss their proposals. 

Transfer of cases 

21. ASA and the NfP networks also expressed concern that providers which have 
committed to undertaking remainder work might find that, for reasons outside 
their control, they were unable to do so. We proposed that the LSC should, in 
these circumstances allow the transfer of AJA Legal Help cases (in areas of law 
which are no longer in scope) to new providers after April 2013.  
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22. The LSC has indicated that the MoJ is preparing guidance on this, but that this is 
unlikely to be ready before the end of February 2013. However, the LSC were 
anticipating that a pragmatic approach would be taken to ensuring that cases 
opened pre-LASPOA can be completed.   

23. The LSC has indicated that, subject to confirmation of the policy position, 
providers which could demonstrate that they were unable to complete Legal Help 
cases could transfer cases to alternative providers.  

24. However, the LSC has made it clear that they would not want to get involved in 
the arrangements between the transferor and transferee. The LSC would pay only 
one fee for the case and it would be up to the providers to agree the financial 
aspects of the transfer.  

25. Further, as far as the LSC was concerned it would be up to the transferee to make 
the claim for payment. The transferee would be liable for any claim made and it 
would therefore be sensible for any transferee to satisfy themselves about the 
means, scope and merits of any case before they accepted it.   

Unreasonable delays in being able to close and claim cases 

26. Finally, we raised concerns about unreasonable delays in agencies being able to 
close and claim cases. In the NfP sector, this particularly affects welfare benefit 
cases which often have to remain open for over 12 months until a tribunal hearing 
– a delay that providers have no control over. This delay can have a significant 
cash flow impact on the providers.  

27. The LSC has stated that, as far as they are concerned, the contractual position is 
clear and cases can only be closed and claimed when the circumstances of Clause 
3.82 of the Specification are met. 4

                                       
4 Clause 3.82 2010 Standard Civil Contract – Specification states: 

 This would preclude agencies from closing and 
claiming cases until after a tribunal hearing.  

 
 You may make a Claim for a Controlled Work matter when any of the following events occurs:  
 
(a) the Client decides not to proceed, or indicates that they wish to take the matter forward themselves;  

(b) the Client fails to give instructions for three months (unless the matter is on hold, for example, 
because you are waiting for a third party to act or you have agreed this with the Client);  

(c) funding is granted under Section C of the Funding Code procedures (unless further Legal Help is 
required on matters not covered by the Certificate) or the matter begins to be funded outside this 
Contract;  

(d) you consider that the matter (having regard to Paragraphs 3.40 to 3.60 and any Category Specific 
Rules on commencing Matter Starts) is completed;  

(e) you have informed the Client that the provision of Controlled Work is no longer justified having regard 
to the applicable Funding Code Criteria;  

(f) you can no longer act through a conflict of interest or other reason of professional conduct.  
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28. However, again, the LSC has indicated that, on a case by case basis, they will 
consider allowing agencies to close cases before the Tribunal hearing provided 
that these are the only cases remaining with the provider AND the provider can 
confirm to the client that they can seek advice when the tribunal decision is 
known.  
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