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This ADR Update is intended to inform the advice sector of developments and initiatives in
alternative dispute resolution. ASA wants to encourage dialogue between advisers and ADR
providers so that the growing field of ADR develops in a way that ensures access to justice and
informed choice.  
 
If you know of others who might like to receive a copy of ADR Update by email,  if you would
like to be removed from the ADR Update email circulation list, or if you would like more
information about any of these topics, please contact Val Reid, ASA’s ADR policy officer. ADR
Updates can be downloaded from the policy section of ASA’s website  www.asauk.org.uk
 

   val.reid@asauk.org.uk
 www.asauk.org.uk 
 www.ADRnow.org.uk 
  ASA, 12th Floor, New London Bridge House, 25 London Bridge Street, London SE1 9SG 
   020 7378 6428 
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ADR issues 
Young people and homelessness mediation 
In a recent court of appeal case, judges criticised a local authority for using mediation 
to delay assessing a seventeen-year-old’s homelessness application until she was 
eighteen, and no longer in priority need. 
 
Background 
Local authority housing departments have a duty to provide accommodation to people 
who are eligible for assistance, legally classed as homeless, in priority need and not 
intentionally homeless. Most homeless 16 and 17 year olds are considered to be in 
priority housing need; however, the local authority has no duty to house them if they 
are 'intentionally' homeless. 
 
Leaving home may result from disputes with parents, a desire to live alone or the risk of 
violence or abuse. The recent Homelessness Code of Guidance (section 12.7) issued 
by the Department for Communities and Local Government (DCLG) on July 24th states 
that “generally it will be in the best interests of 16 and 17 year olds to live in the family 
home, unless it would be unsafe or unsuitable”, and the code encourages the use of 
mediation to promote this. 
 
Local authorities and homelessness mediation 
Many local authorities have introduced mediation schemes, often contracted out to 
local NfP community or family mediation providers. Mediation is intended to bring the 
young person together with their family to explore whether it is possible to negotiate a 
safe and sustainable return home. Organisations like Alone in London have found that 
mediation can be effective in improving communication and restoring relationships, and 
that with ongoing support for the family from a caseworker, some young people can 
return home.  
 
However, local authorities have a number of targets to meet. As well as aiming to 
reduce the number of homelessness applications overall, by 2010 they also aim to 
reduce the number of people in temporary accommodation by 50%. Many local 
authorities have found that introducing mediation at an early stage of the 
homelessness application process is effective in reducing both – and not always for 
reasons which are in the best interests of the young people concerned. 
 
Robinson v Hammersmith and Fulham London Borough Council 
In this case a 17-year-old applied for housing to her local authority after her mother had 
asked her to leave the family home. She approached the local authority on February 
17th 2005, and her 18th birthday was on March 11th that year. The local authority initially 
told her that it would take 28 days to assess her application, by which time she would 
be 18 and no longer in priority need. After advice from a Law Centre, she re-applied, 
and was given interim accommodation while the local authority arranged a mediation 
appointment for the girl and her mother. Two days before her 18th birthday her mother 
refused to mediate, and on the following day the local authority decided that the girl 
had no priority need, and told her so on the phone. They delayed sending the written 
reasons until the next day, when she was 18.  
 
The girl asked for an internal review, which supported the local authority. An appeal to 
the county court found that the delay by the local authority was justified in order for 
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mediation to be attempted. However, the court of appeal found that the local authority’s 
decision that she was not in priority need was unlawful, as the girl was not 18 at the 
time. In particular, the court was critical of the local authority for using the attempt at 
mediation to justify delaying their decision, in order to avoid their housing 
responsibilities. 
 
Lord Justice Waller: In my view it cannot be right that an authority can persuade a 
family into mediation while a child is 17 and then use the time that the mediation would 
take to deprive the child of a right that it would have had without mediation. 
 
Lord Justice Parker: It goes without saying that mediation is an enormously valuable 
tool in the resolution of problems of homelessness. However, the process of mediation 
is not to be confused with the duty of a local housing authority under section 184 of the 
Act to make inquiries as to what (if any) duty it owes to an applicant under Part 7 of the 
Act. In my judgment, the process of mediation is wholly independent of the section 184 
inquiry process. 
 

Notes for advisers 
Despite much good practice in this area, ASA does have some concerns about the use 
of mediation for young people making homelessness applications: 
 Often, mediation is offered at a very early stage, before an application for housing 

is even accepted. In effect mediation is not being used as a way of promoting the 
best interests of the young person, but of delaying or preventing local authority 
housing responsibilities. This is illustrated in the case of Robinson v Hammersmith and 
Fulham London Borough Council outlined above. 

 In some local authorities there is inadequate consideration of whether or not 
mediation is appropriate before the local authority refers the case to the mediation 
provider – where violence or abuse is reported, this needs very careful and 
sensitive handling.  

 One of the core definitions of mediation is that it is offered by a neutral third party, 
who has no stake in the outcome of the mediation. Where mediation providers are 
funded by the local authority, it is hard for them to remain entirely neutral: their 
continued funding may depend on how effective they are at helping the authority to 
meet its targets to reduce homelessness applications and numbers of people in 
temporary accommodation. 

 Another core definition of mediation is confidentiality. In some local authorities 
mediators report back the outcome of mediations to the local authority, and the 
information they provide is being used to assess whether or not homelessness in 
such cases is ‘intentional’. 

 
The DCLG Code makes it clear that local authorities must not avoid their obligations to 
young people but the continued promotion of mediation in this context raises questions 
that need further thought and more evidence. If you are aware of a case where 
homelessness mediation has been offered or used inappropriately, please let ASA 
know: we would like to monitor this issue. 
val.reid@asauk.org.uk  
 
Full case report on: 
http://www.bailii.org/ew/cases/EWCA/Civ/2006/1122.html   
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 ADR news  
Mediation week 
From the 9th – 13th October 2006, Her Majesty’s Courts Service will be holding the 
second national mediation week. It aims to raise awareness of mediation and other 
alternatives to court amongst the legal profession and advice sector, court staff and 
court users. There is a list of events taking place throughout England and Wales at: 
www.hmcourts-service.gov.uk/mediationweek  
 
Many county courts now operate schemes that encourage parties in suitable cases to 
consider mediation. Some courts have their own schemes run by local mediation 
providers, but all courts can now arrange mediations through the national mediation 
helpline. The helpline is also open to anyone involved in a dispute who wants to know 
more about mediation, whether or not they have begun court action. 
 
The Department for Constitutional Affairs funds two national mediation helplines – one 
for civil and consumer disputes, and one for family matters. Both helplines can offer 
advice and information on mediation, and put callers in touch with local mediation 
providers.  
 
National Mediation Helpline: 0845 60 30 809 
www.nationalmediationhelpline.com  
 
Family Mediation Helpline: 0845 60 26 627 
www.familymediationhelpline.co.uk
 
If you have any questions or comments about mediation week, please email: 
pdrt@hmcourts-service.gsi.gov.uk   
 

ADR and Tribunals 
On April 3rd 2006 the new Tribunals Service was launched. Over the next few years all 
the various different tribunals will move into this single service, and last year’s White 
Paper proposed a greater role for ADR in the tribunals process. The summer 2006 
edition of ‘Tribunals’, a journal published by the Judicial Studies Board, includes a 
focus on ADR.  
 
Quick, cheap and satisfying? 
Professor Hazel Genn gives an overview of ‘proportionate dispute resolution’ (the 
White Paper terminology). She identifies the benefits of mediation (the most common 
ADR method) as informality, speed, compromise, creative settlements, preserving 
relationships, cost and customer satisfaction. She also points out the risks – parties 
feeling pressured into inappropriate settlements; inequality of bargaining power, 
especially in citizen v state disputes; additional cost and delay, in cases where 
mediation is unsuccessful. She says: ‘we know from research that what users of the 
justice system want is relatively stress-free, speedy and affordable dispute resolution. 
People want to solve their difficulties or differences and get on with their lives.’ 
However, she asserts that there is a fundamental need to demonstrate the integrity and 
independence of any dispute resolution process – cheap, quick and easy are not the 
only criteria. She argues strongly that it is important to achieve a ‘good fit’ between the 
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type of case, the people involved in the dispute, and the dispute resolution process 
selected.  
 
The Appeals Service 
The Appeals Tribunal is running a year’s pilot starting in the summer of 2006, offering 
ADR in hearings relating to attendance allowance and disability living allowance. These 
two issues constitute the largest area of the Appeals Service work: 77,000 appeals a 
year. Both involve making judgements on a wide range of facts, rather than a strict 
interpretation of regulations. This pilot will involve a form of early neutral evaluation 
rather than mediation. People appealing to the tribunal will be offered the chance to 
have an evaluation of the original decision and of their appeal at an early stage in the 
process. The thinking is that this might result in the Department of Work and Pensions 
(DWP) being prepared to revise its original decision in favour of the appellant in some 
cases: the pilot aims to establish what proportion of cases this is likely to affect. The 
appellant will retain the option of an oral hearing, and the outcome of the evaluation, 
and indeed the fact that it has taken place, will not be disclosed to the tribunal. Judge 
Michael Harris, the president of the Appeals Tribunal, believes that this system will only 
work as part of a package of measures, including better initial decision making at the 
DWP, and good, independent advice to appellants early in the process. 
 
Employment tribunals 
The employment tribunals service is about to start mediation pilots in Newcastle, 
Birmingham and London Central. In these regions mediation will be offered to the 
parties by a tribunal chair who is also an experienced and trained mediator. The 
tribunals service is particularly interested in exploring the potential benefits of mediation 
in resolving discrimination cases, where early mediation might preserve the working 
relationship of the parties. There will be no obligation on either party to agree to 
mediate, and if mediation is unsuccessful, the chair involved will take no further role in 
any subsequent hearing. The pilots are being developed by the tribunal staff, the 
tribunal chairs and Acas, and will work alongside the Acas conciliation service. There 
will also be independent research into the pilots. Judge Goolam Meeran, president of 
the employment tribunal service, suggests that mediation has ‘greater potential to 
tackle some of the underlying issues which affect the dynamics of the workplace’, but 
points out that a judicial determination remains an ‘important safeguard for the rights 
and duties of both employees and employers’.  
 
The Residential Property Tribunal Service 
The RPTS began a pilot mediation scheme to resolve disputes about service charges  
in the London area in 2004. This initial pilot ‘failed entirely’, mainly because both the 
parties and the RPTS staff were unsure what mediation involved, and how it would fit 
into the tribunal process. The pilot was re-launched in December 2005 on a different 
basis. Students at the BPP Law School provided training on mediation to tribunal staff, 
and attended the tribunal one day a week to provide information to the parties. In the 
first three months of the new pilot, there have been 18 requests for mediation, 12 
mediations have taken place, and 10 have reached agreement (2 are still pending). 
Siobhan McGrath, senior president of the RPTS, believes that mediation has a useful 
role to play in tribunals, providing that the ‘adjudication process remains accessible and 
effective when mediation fails.’ She argues that mediation should not be mandatory, 
but that parties should be given the information and support they need to make an 
informed decision about whether or not to engage in the process.  
 
The summer 2006 edition of ‘Tribunals’ is available online from the JSB website on: 
www.jsboard.co.uk/downloads/jsb_tribunals_summer_2006_web.pdf
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Children and young people – complaints about local authority services 
The Local Government Ombudsman has issued two new publications for advisers and 
advocates who work with children and young people:  
 ‘Complaints by children and young people. How we can help’ - a leaflet explaining 

the Ombudsman’s role and how to contact them, and  
 ‘Children and Young People’ - a Casebook giving more detail about the type of 

complaints they can deal with and examples of successful cases.  It looks at 
complaints on behalf of young people in need including those with special 
educational needs, looked after children, those leaving care, and homeless young 
people. 

 
This is part of a project to increase awareness of and access to the Ombudsman’s 
service for children and young people who are not being supported by a parent or 
carer. The aim is to help advisers know when it is appropriate to contact the 
Ombudsman on behalf of a child or young person who may be experiencing a problem 
with a local authority. 
 
The publications are available on the LGO website at: 
http://www.lgo.org.uk/pdf/Casebook-CYP.pdf  
http://www.lgo.org.uk/pdf/CYP-Leaflet.pdf .   
They can also be ordered on: www.lgo.org.uk/pubsorder/htm  
Telephone: 020 7217 4683 
 

Medical negligence and ADR 
The case of Burne v ‘A’ was heard in January 2006 in the Court of Appeal. The case 
turned on whether a GP had asked the right questions on the phone in order to 
correctly diagnose the medical condition of a boy, ‘A’. The events took place eight 
years ago, in 1998, when ‘A’ was six years old. In this appeal hearing, the GP was 
appealing against a finding of liability in a previous high court judgement.  
 
After hearing expert evidence on both sides, the three judges allowed the appeal, and 
directed a retrial. It is worth noting, from an ADR perspective, some of the comments 
made by two of the judges. They strongly suggested that both parties should try to 
reach a settlement through mediation before attempting a re-trial, on the grounds of the 
suitability of the case, and the fact that both sides had strengths and weaknesses.  
Lord Justice Sedley said: 
‘…in the situation which has now been reached this case calls out for alternative 
dispute resolution. Both parties need to take stock of their position and to enter into 
mediation in the light of it. No further step should be taken in the remitted action until 
this has been done.   ….. it is to be hoped that ADR will see an end of this anxious and 
distressing case.’ 
Lord Justice Ward said: 
‘On the issue before us there are powerful arguments either way and I express no view 
whatsoever as to the eventual outcome. I do, however, feel very strongly that this is a 
case which must be referred to alternative dispute resolution before it is restored for the 
re-trial. Both parties should take stock of the strengths but also the weaknesses of their 
respective cases which are now plain for all to see and I hope mediation will bring a 
swift conclusion to a tragic event.’ 
 Court of Appeal, January 2006, Neutral Citation Number: [2006] EWCA Civ 24 

Full trial report on www.bailii.org/ew/cases/EWCA/Civ/2006/24.html
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NHS redress bill 
The NHS Redress Bill began its report stage in the House of Commons in July 2006. 
AvMA (Action against Medical Accidents) is leading a campaign to amend the bill. A 
number of organisations, including ASA, have signed up to the AvMA statement, which 
calls for: 
 an independent means of deciding on the merits of the case, rather than decisions 

being made by NHS trusts or the NHS Litigation Authority 
 expert medical and legal advice being available to patients and their families 
 more robust measures to ensure that lessons are learnt from medical errors 

More information on the proposals and the AvMA campaign can be found on the AvMA 
website: 
www.avma.org.uk
 

Advicefinder Scotland 
The Scottish executive has recently launched a website signposting advice and 
information on legal issues. The site also has a section on ‘resolving disputes’, which 
describes alternatives to court, with information on arbitration, mediation and 
ombudsmen in Scotland. There is also information and news about new ADR projects 
in Scotland, including pilot in-court mediation projects in Aberdeen and Glasgow which 
were launched in May 2006.  
More information on: www.infoscotland.com/advice/
 

New Judicial Ombudsman 
In April this year the new Judicial Appointments and Conduct Ombudsman (Jaco) was 
appointed. He will investigate complaints about the judicial appointments process, and 
complaints about the way the Office for Judicial Complaints deals with judicial discipline 
or conduct. The office is independent of government and the judiciary.  
 
More details on the Jaco website: www.judicialombudsman.gov.uk
 

ADR consultations 
Sheriff Court Rules – ADR consultation 
In Scotland, the Sheriff Court Rules Council is consulting on the role that ADR, and in 
particular mediation, should have in resolving disputes that come to court.  A mediation 
committee has made a number of proposals, including: 
 that the court should encourage, but not compel, parties to attempt negotiation or 

consider mediation or some other form of ADR before committing themselves to 
litigation 

 that the court should  be able to apply cost penalties to a party that unreasonably 
refuses ADR where the court considers it to be suitable 

 
The Sheriff Court consultation asks how an “unreasonable” refusal of ADR might be 
defined for the purposes of applying cost penalties.  
 
The committee has also recommended that courts should consider making in-court 
dispute resolution schemes available – there has been a mediation scheme at 
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Edinburgh Sheriff Court for many years, and there are new pilots at Glasgow and 
Aberdeen which started this year.  
 
These proposals are in line with changes in the civil procedure rules in England and 
Wales since the Woolf reforms. In England, the Halsey judgement in 2004 ruled that 
courts should encourage, but not compel, the use of mediation. Compulsion would be a 
violation of article 6 of the European Convention on Human Rights. The judges in this 
case also supported the provision in the English courts’ Civil Procedure Rules that cost 
penalties could be applied to a party that unreasonably refused to mediate, even if that 
party won in court. However, they  made it clear that the onus was on the losing party 
to prove that the winning party’s refusal to mediate was unreasonable, and produced 
some principles for assessing reasonability. The case is summarised on ASA’s 
ADRnow website on www.adrnow.org.uk/halsey
 
Responses to the Sheriff Court consultation are invited by September 27th 2006. ASA 
is not proposing to respond to the consultation, as we are not sufficiently familiar with 
the legal system in Scotland. However, if you are planning to respond, and would like 
further information on ADR, or to discuss the implications of the post-Woolf pro-ADR 
reforms in England and Wales, please do visit the ASA website www.adrnow.org.uk or 
contact me on val.reid@asak.org.uk
 
Full details of the proposals, and how to respond, can be found on the Scottish Courts 
website: www.scotcourts.gov.uk/sheriff/rules_council/consultation/index.asp
 

Consumer credit 
A new Consumer Credit Act was passed in March 2006, and its provisions will be rolled 
out over the next two years. From April 2007 a new ‘unfair relationships’ test will mean 
that consumers can challenge unfair treatment by lenders in court. Also from April 
2007, the Financial Ombudsman Service (FOS) will have a new remit to investigate 
complaints into a wide range of consumer credit service providers, including: 
 consumer credit and hire companies 
 credit brokers 
 debt adjusters, debt counsellors and debt collectors 
 credit reference agencies 

 
The complaints can only be about events that happen after that date – there is no 
retrospective jurisdiction. New licence categories of “debt administration” and “provision 
of credit information services” will be brought within the scope of the ombudsman 
service from October 2008.
 
The FOS is currently consulting on consumer credit rules to supplement the general 
requirements set out in the Act. These rules are intended to cover detailed issues such 
as the procedures for the ombudsman service, the relevant time limits and the funding 
arrangements. The government has decided that the scheme must be free to 
consumers, so the FOS is asking for comments on the fairest way to secure funding for 
the scheme from the consumer credit providers themselves. Responses are requested 
by October 11th 2006.  
More details of the Act on the DTI website: 
www.dti.gov.uk/consumers/Finance/consumer-credit-bill/index.html
The FOS consultation paper: 
www.financial-
ombudsman.org.uk/publications/technical_notes/consumer_credit/index.html
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ADRnow website  
User survey 
A short user survey was put on the home page of the ADRnow site for six weeks in 
June/July 2006. It was also sent out to those on the ADR Update circulation list, and to 
all the NfP advice agencies with LSC contracts.  We had responses from people who 
regularly used the site, and from some who had not come across it before and visited it 
for the first time to answer the survey questions.   
 
The response was overwhelmingly positive. People used the site for a variety of 
reasons, including monitoring ADR developments, getting accurate and independent 
information on ADR, and keeping up to date with ADR research. Everyone who 
responded found the site easy to navigate, and valued its comprehensive information 
and links to other sites. Some comments include: 
 In general I think the website is very good and must be of great benefit to advisers 
 I find it very easy to manoeuvre around the site, and very informative 
 It’s a very useful site, very comprehensive, with just the right amount of information 
 The clear menus and excellent links made it a pleasure to use 
 It's so handy to have all the ADR information available in one web site – I would 

certainly use the site again (a new user) 
 
We had a number of suggestions about how we could improve the site, including more 
comprehensive information on ADR in Scotland, more ADR information and research 
from other countries, and practical advice for advisers on identifying when a case is 
suitable for mediation.  ASA will try to identify possible funding sources for some of 
these projects.  
 
Thanks to all who took part in the survey – please do send in suggestions and 
comments on the site at any time. I also regularly check the site to make sure the 
information is current. If you notice anything which needs to be updated, please let me 
know.  val.reid@asauk.org.uk
 
National Consumer Federation endorses ADRnow 
The summer 2006 edition of the NCF journal endorses the value of the ADRnow site, in 
an article about finding good information about legal procedures on the web: 
‘Our own NCF website should try to ensure good links to sites offering guidance and 
advice on mediation and other dispute resolution services - ADR, EDR or whatever is 
the current flavour for alternatives to court action. Such a site is the one provided by 
the Advice Services Alliance, www.adrnow.org.uk. I highly recommend it to anyone 
interested in cheaper and more user-friendly dispute resolution services. Their reports 
keep up to speed in that rapidly changing - and sometimes advancing - sector.’ 
 
Site users 
So far in 2006, the average monthly number of page requests to the ADRnow site is 
105,000. In June and July over 130,000 page requests were made each month.  
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ADR annual reports 
Summer is traditionally the time when organisations publish their annual reports. In 
particular, many ombudsman schemes produce an overview of their work over the 
previous year, and a summary of the kinds of issues which they have dealt with. Here I 
have summarised some of these. 
 

Local Government Ombudsman 
During 2005-06, the LGO received 18,626 complaints – roughly the same number as 
the previous year. However, some of the issues complained about have changed 
significantly. For example, during 2005-06: 
 30% of complaints were about housing, including 6% about housing benefit 
 24% of complaints were about planning 
 9% were about education 
 8% were about social services 

This represents a 20% reduction in complaints about housing benefit since the 
previous year; the LGO suggests it is because ‘councils have improved their systems 
for administering housing benefit’. There has also been a 22% increase in complaints 
about education, especially school admissions. The criteria for admission to faith 
schools has been a particular issue – in 2004 the ombudsman published guidance on 
school admissions, and was critical of some schools’ subjective judgements about 
parents’ commitment to a particular faith. 
 
In nearly half of the cases no evidence (or insufficient evidence) of maladministration 
was found. In a further quarter of complaints, the LGO decided not to pursue the 
complaint: the report does not specify the reasons given for these decisions. Around a 
quarter of complaints were resolved through a ‘local settlement’, where LGO staff 
negotiate an agreement between the complainant and the local authority.  
 
In just 1.1% of cases (120 in total) the LGO published a report with a finding of 
maladministration causing injustice. A third of these were about education, another 
third about planning, and fewer than 10% were about housing, the lowest proportion 
ever. 
 
A remedy or settlement of some kind was recorded in 2,962 cases. These included: 
 1,660 payments of some kind 
 744 apologies 
 135 new hearings or appeals 
 282 commitments to review policies or procedures 

 
Around half of the complaints accepted were resolved within 3 months, just over 80% 
were concluded within 6 months, and 96.9% were completed within a year. 
 
A summary of the report can be found on the LGO website on: 
www.lgo.org.uk/letters/pdfs/LGO_review_final.pdf
 
The LGO has also made public the letters sent to local authorities about poor practice, 
and statistics for complaints about individual local authorities: 
www.lgo.org.uk/letters/index.htm
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Parliamentary Ombudsman 
During the year 2005-6, the Parliamentary Ombudsman accepted 1,863 new 
complaints, and had 1,012 cases in hand from the previous year. By far the highest 
number of new complaints were about tax credits (404). Nearly 300 tax credit 
complaints were investigated during the year, and 90% were upheld in full or in part. 
Other new complaints involve: 
 263 about Jobcentre plus   
 209 about the Child Support Agency  
 144 about HM Revenue and Customs  
 95 about the Immigration and Nationality Directorate  

 
A high proportion of complaints about the CSA and the IND are upheld – over 80% in 
both cases. Just over 50% of complaints about Jobcentre Plus are upheld, and 30% of 
complaints about HM Revenue and Customs.  
 
Poor complaints handling 
Ann Abraham, the ombudsman, comments that “many of these complaints would never 
have got as far as the ombudsman if they had been handled properly in the first place.” 
She particularly singles out the DWP for criticism, as recurring features of complaints 
about DWP agencies are poor customer service, incorrect information-giving, poor 
record keeping, and the failure to learn from past complaints.  
 
The most common examples of maladministration by government departments which 
have been identified in the ombudsman’s investigations are: 
 Delays in dealing with complaints 
 Poor communication with customers 
 Provision of misleading information and advice 

 
Compliance with ombudsman recommendations 
Although the ombudsman has no statutory power to make departments comply with 
her recommendations, departments usually accept her findings and act to resolve 
problems. However, during the year 2005-6 two departments failed to do this, and 
concern is being expressed by the ombudsman and by parliament.  
 The Ministry of Defence refused to accept her findings concerning a compensation 

scheme for British internees in the Far East during World War II, and only agreed to 
implement her recommendations when the House of Commons Public 
Administration Select Committee (PASC) took evidence on the issue.  

 In March this year, the ombudsman published a report on her investigation into 
occupational pensions schemes. She uncovered evidence of ‘real suffering, 
distress and uncertainty about the future among pension scheme members and 
their families, who had relied on government information when making choices 
about their future pension provision’. She found that government advice was 
‘inaccurate, incomplete, unclear and inconsistent’, and recommended that the 
government should be responsible for restoring pension rights to those that had lost 
out as a result. However, the Department for Work and Pensions has contested the 
ombudsman’s findings, and rejected its recommendations. Currently the PASC is 
considering the report, and the Pensions Action Group are applying for Judicial 
Review of the DWP decision to ignore the ombudsman. 

 
The annual report can be found on: 
www.ombudsman.org.uk/about_us/our_plans/annual_reports/ar06/index.html
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Health Service Ombudsman 
In the year 2005-06, over half of the complaints to the ombudsman were about 
payment for continuing long-term care. The ombudsman issued a special report on this 
issue in 2003, which generated around 4,000 complaints and enquiries about 
continuing care. These complaints showed evidence of widespread problems, and a 
further report was produced eighteen months later, calling on the Department of Health 
to issue clear national eligibility criteria for assessment. The DoH is currently consulting 
on a national framework for this. The ombudsman has continued to investigate 
complaints on this issue, and to date around 92% of complaints have been upheld fully 
or in part – a much higher rate than other health complaints (56%) or parliamentary 
complaints (54%), all of which are dealt with by the Office of the Parliamentary and 
Health Service Ombudsman (OPHSO). 
 
The ombudsman has criticised the fragmentation of the complaints system between the 
NHS, private healthcare and social care; when things go wrong, it is hard for the 
complainant to know who to complain to, and how the different complaints systems 
work. This is particularly the case for people in nursing homes, where care is provided 
both by the home and by the NHS. The ombudsman has been working with the DoH  
and the Healthcare Commission to develop a single standard for complaint handling, 
and has welcomed the DoH White Paper of January 2006 which outlines plans for a 
common approach to complaints across health and social care. 
 
The report explains that the procedure for complaints about NHS services has changed 
in the last year. There are now three stages for complainants – the original healthcare 
provider, the Healthcare Commission, and the Ombudsman. During this transition 
period, complaints that have come to the ombudsman because the complainant is 
dissatisfied with the 2nd stage, are registered as complaints about the Healthcare 
Commission, so it is not possible to identify from the figures whether the original 
complaint was about a GP, a hospital, a dentist or another NHS healthcare provider. 
The way in which complaints are recorded will be changed in future so that this 
information is available. 
 
The ombudsman has identified a number of common themes among the complaints 
made about health services, which are similar to the issues raised in complaints about 
government departments. These are: 
 Poor first stage complaint handling 
 Lack of communication with patients, their relatives and carers 
 Poor care planning 
 Poor record keeping 

 
The full report can be found on: 
www.ombudsman.org.uk/about_us/our_plans/annual_reports/ar06/index.html
 

Customers’ experience of the OPHSO 
The office of Parliamentary Ombudsman and Health Service Ombudsman are held by 
the same person, Ann Abraham, and run by a single office, the OPHSO.  
 
The OPHSO began the year 2005-06 with 2,320 cases in hand, and accepted a further 
3,162 cases for investigation during the year. From April 2005, the OPHSO also began 
operating a new case management system, based on responses to a stakeholder 
survey the previous year. In the Parliamentary Ombudsman system, complaints still 
have to come, initially, through an MP. However, under the new approach, a member 
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of the OPHSO staff contacts the complainant directly, once the complaint has come in. 
The complainant and the member of staff then make a plan for the complaint, looking 
at what the complaint is about, and what the complainant hopes to achieve at the end 
of it. The OPHSO aims to keep the complainant informed about what is going on 
throughout the process, and share draft decisions with them as well as the MP who 
made the complaint, and the bodies complained about.  
 
This new system seems to have resulted in slower complaints handling, but reasonably 
satisfied complainants. The OPHSO target was to complete 30% of health complaints 
within 3 months (they achieved 35%) and 80% of Parliamentary complaints within three 
months (they achieved only 38%). However, a Mori customer satisfaction survey for the 
6 months to March 2006 showed that 68% of customers were satisfied or very satisfied 
with the way in which their complaint was handled, and ‘large majorities’ thought the 
service was responsive, accessible, friendly and helpful. 
 
The OPHSO has also developed a new complaints procedure for customers who have 
a complaint about their own ombudsman service. During 2005-06 there were 948 
complaints, and 974 (including some held over from the previous year) were resolved. 
Most were in relation to the ombudsman’s decision in the case, though some were 
about the ombudsman service itself. 74% were not upheld, but: 
 in 3% of cases there was an error in the decision 
 in 16% of cases the complainant needed a different or further explanation 
 in 7% of cases a complaint about the service, especially delay in dealing with a 

case, was found to be justified 
 

Financial Ombudsman Service 
Complaints and how they are dealt with 
The Financial Ombudsman Service annual review shows that during 2005-6 the FOS 
received 672,973 complaints about financial services providers. These complaints 
come in to the FOS customer contact division, where initial advice and information is 
given. The FOS can only look at cases where the original organisation has failed to 
resolve a complaint satisfactorily, so in many cases the FOS staff will tell the 
complainant to go through the internal complaints procedure first. Some other 
complaints are outside the jurisdiction of the FOS. All this means that only 1 in 6 of 
these complaints (112,923) is taken on as a case by the FOS.  
 
Issues complained about 
By far the largest number of complaints (over 60%) were about mortgage endowments. 
Other common issues include investments, personal pensions and current accounts 
with banks.  
 
How cases are resolved 
119,432 cases were resolved during the year, including some unresolved complaints 
from the previous year.  
 92% of these cases were resolved by adjudicators using a range of techniques. 

These include informal dispute resolution techniques such as ‘guided mediation’ 
and informal recommended settlements, as well as formal adjudications. No figures 
are given for what proportion of these cases are resolved informally, compared with 
those that are adjudicated. 

 In the other 8% of cases a formal decision by an ombudsman was requested by 
one of the parties.   
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Dispute resolution and outcomes 
Overall, in cases resolved by adjudicators (other than those concerning mortgage 
endowments): 
 In 59% of cases the adjudicator found that the firm had treated the customer’s 

complaint fairly 
 In 6% of cases the adjudicator found that the firm treated the complaint fairly, but a 

goodwill payment to the complainant was agreed 
 In 10% of cases the adjudicator negotiated an improved settlement 
 In 8% of cases the customer withdrew their complaint 
 In 4.5% of cases the complaint was outside the FOS jurisdiction 
 In 12.5% of cases it was found that the firm had not treated the customer’s 

complaint fairly 
 
There is one significant difference between these outcomes, and those reached where 
a final ombudsman decision was made. Looking at the figures for cases other than 
mortgage endowment complaints, it seems that you are far more likely to have your 
complaint upheld if an ombudsman makes a final decision (36% compared with 
12.5%).  
 
Complaints about mortgage endowments 
A higher proportion of complaints about mortgage endowments are upheld – in 31% of 
cases resolved by adjudicator, and 33% of cases decided by an ombudsman, it was 
found that the firm had not treated the complaint fairly. 
  
Time taken for all cases 
32% of cases are resolved within 3 months,  59% within 6 months, 75% within 9 
months and 85% within a year. 
 
Customer satisfaction 
86% of complainants think that the FOS kept them well informed about what was going 
on, 80% thought they explained the reasons for their decision clearly, though only 66% 
thought the time taken was acceptable. Of those complainants who thought they had 
‘won’ their complaint, 96% were generally satisfied with the service. Of those who 
thought they had ‘lost’ their complaint, 64% were satisfied. Of those who said they 
didn’t feel they had either won or lost, 92% were satisfied. 
 
Comment  
Although half of the complaints received by the FOS related to just 12 of the largest 
financial services providers, complaints and their resolution remain confidential, and 
there is no public naming and shaming of poorly performing firms. This contrasts with 
the Local Government Ombudsman, for example, who publishes figures for the number 
of complaints about each local authority, and makes public the letters written to each 
authority outlining the areas of concern which arise from the complaints received over 
the year. However, the FOS does work with the Financial Services Agency on what it 
calls the “wider implications” of the issues complained about. 
 
The full report can be found on the FOS website: 
www.financial-ombudsman.org.uk/publications/annual-reviews.htm
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Housing Ombudsman 
The Housing Ombudsman Service (HOS) deals with complaints about all registered 
social landlords, and also some other private landlords on a voluntary basis. The most 
common complaints over the past year have been about the way in which landlords 
have dealt with tenants’ complaints. Other issues which are frequently complained 
about include: 
 how landlords deal with concerns about anti-social behaviour 
 disrepair 
 allocations.  

The report contains a range of case studies illustrating the issues involved, and the 
criteria used by the ombudsman to decide on an appropriate outcome.  
 
The HOS received 5,205 complaints over the year; 556 needed investigation, and 503 
of those received a formal determination from an ombudsman.  Of those 503, 
maladministration was found in 20% of cases, no maladministration was found in 60% 
of cases, and in the rest, although no maladministration was found, the ombudsman 
recommended some form of remedy for the complainant.  
 
Although the figures don’t appear in the annual report because of the introduction of a 
new data recording system last year, the HOS has stated that around 1,000 of the total 
of 5,205 complaints were outside the HOS jurisdiction (for example, because they had 
not yet gone through the landlord’s own complaints procedure), and around 2,500 were 
referred back to landlords for local resolution with some advice on an appropriate 
settlement. 
 
HOS staff evaluate and give an initial response to all complaints within 3 weeks. On 
average, cases are decided within 28 weeks, and 99% of cases are completed within a 
year. 
 
The full report is available on: 
www.ihos.org.uk/downloads/common/HOS_Annual_Report_2006.pdf
 

Ombudsmen and ADR – a comment 
The figures reported by the Housing Ombudsman, the Local Government Ombudsman 
and the Financial Ombudsman Service do not distinguish clearly between the 
outcomes of cases resolved through some form of early dispute resolution, and those 
decided by a more formal investigation, adjudication or decision. There has been a 
trend in recent years for ombudsman services to resolve more cases through some 
form of ADR, which they justify in terms both of proportionality, and of providing the 
complainant with a result more quickly (see www.adrnow.org.uk/ombudsmanadr for 
Margaret Doyle’s research on this issue). This model is also being recommended for 
the new tribunals service (see page 4 of this Update).  
 
ASA is concerned that, without statistical evidence, it is hard to evaluate the use of 
ADR by ombudsman schemes. It would be helpful if the annual reports could report 
outcomes separately for different dispute resolution options, and clarify where multiple 
options are used in individual cases. ASA believes that, like the tribunals services 
reported in this Update, ombudsmen should pilot and research different forms of 
resolution process, and make the results available for scrutiny and discussion. 

 ASA Briefing September 2006: ADR Update No. 19  15

http://www.ihos.org.uk/downloads/common/HOS_Annual_Report_2006.pdf
http://www.adrnow.org.uk/ombudsmanadr

	 ADR Update No. 19
	 ADR issues
	Young people and homelessness mediation

	 ADR news 
	Mediation week
	ADR and Tribunals
	Children and young people – complaints about local authority services
	Medical negligence and ADR
	NHS redress bill
	Advicefinder Scotland
	New Judicial Ombudsman

	ADR consultations
	Sheriff Court Rules – ADR consultation
	Consumer credit

	ADRnow website 
	User survey

	 ADR annual reports
	Local Government Ombudsman
	Parliamentary Ombudsman
	Health Service Ombudsman
	Customers’ experience of the OPHSO
	Financial Ombudsman Service
	Housing Ombudsman
	Ombudsmen and ADR – a comment


