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This ADR Update is intended to inform the advice sector of developments and initiatives in
alternative dispute resolution. ASA wants to encourage dialogue between advisers and ADR
providers so that the growing field of ADR develops in a way that ensures access to justice and
informed choice.  
 
If you know of others who might like to receive a copy of ADR Update by email,  if you would
like to be removed from the ADR Update email circulation list, or if you would like more
information about any of these topics, please contact Val Reid, ASA’s policy officer for ADR.
The ADR Update can also be downloaded from the ASA website on  www.asauk.org.uk/adr
 

   val.reid@asauk.org.uk
 www.asauk.org.uk 
 www.ADRnow.org.uk 
  ASA, 12th Floor, New London Bridge House, 25 London Bridge Street, London SE1 9SG 
   020 7378 6428 
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 ADR news  
Family mediation helpline 
The Department for Constitutional Affairs (DCA) has funded a national family mediation 
helpline for members of the public, which will be publicly launched on May 11th. The 
helpline will provide a national phone number and website where people can find out 
more about family mediation, and get information about their local family mediation 
providers.  
 
Advicenow, ASA’s legal information website, is also running a year-long campaign to 
increase awareness and understanding of family mediation during the divorce and 
separation process. We will be providing information and practical help on: 
 What is mediation? 
 How does it work? 
 Is mediation for you? 
 How do you make the most of it? 

"What is mediation?", the first Advicenow guide in the series, has been endorsed by 
the UK College of Mediators, the umbrella representative body for all UK family 
mediation services.  The guide and a quiz, "Making sense of mediation", will be 
available on the Advicenow website from May 11th. 
 
Advicenow family mediation campaign: 
www.advicenow.org.uk/familymediation
 
Family mediation helpline website: 
www.familymediationhelpline.co.uk
 
Family mediation helpline: 
0845 60 26 627 
 
 

Accreditation for civil and commercial mediation providers 
The Civil Mediation Council (CMC) has begun a pilot project to accredit civil mediation 
providers. The pilot will operate over two years, from December 2005, and an open 
meeting will be held in 2007 to discuss the lessons learned.  
 
There is currently no common quality assurance or accreditation scheme for civil 
mediation, although the Legal Services Commission Mediation Quality Mark covers 
family and community mediation services, and the UK College of Family Mediators sets 
standards for family mediation training, and maintains a register of family mediator 
members who comply. 
 
The CMC scheme is designed to accredit civil mediation providers, not individual 
mediators. The criteria require providers to demonstrate: 
 Adequate mediator training (a minimum of 24 hours) including performance 

assessment  
 A code of conduct for members which at least meets the standards of the 2004 EU 

code 
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 Adequate supervision and monitoring (though no specific minimum standards are 
published on the website) 

 Insurance 
 A system for complaints and feedback  
 Efficient administration 

 
From April 2006, providers linked to the National Mediation Helpline scheme, 
supported and funded by the DCA, must be accredited by the CMC. All the accredited 
providers are listed on the website: 
www.nationalmediationhelpline.com
In the absence of any other quality assurance standards, from April 2006 ASA’s 
ADRnow website will provide a link to this site, rather than list individual providers. 
More details of the accreditation scheme on the CMC website: 
www.civilmediation.org/news.php?nid=25
 
 

Courts increasingly encourage mediation before action 
The practice direction for pre-action protocols has been amended from April 6th to 
reinforce the principle that parties must think about ADR before taking a case to court. 
Courts increasingly take the view that litigation is a last resort, and that claims should 
not be issued if a settlement is still possible. Parties may be required by the court to 
provide evidence that alternative means of dispute resolution were considered. The 
court can apply cost penalties if parties have not done this. 
 
The practice direction makes it clear that it is impractical to give detailed directions on 
how to resolve disputes, but suggests three key options: 
 discussion and negotiation 
 early neutral evaluation 
 mediation 

It adds that it is “expressly recognised that no party can or should be forced to mediate 
or enter into any form of ADR.” 
 
What is a pre-action protocol? 
Pre-action protocols set out what you should do before taking a case to court in 
particular areas such as housing disrepair and personal injury.  
 
What is a practice direction? 
Practice directions support relevant rules. In particular they set out procedures that 
mean to achieve uniformity in practice. In addition they tell parties what the courts 
expect of them and what the parties can expect of the courts if they do not comply with 
the courts' directions. 
 
You can find more about all forms of mediation on ASA’s ADRnow website: 
www.adrnow.org.uk/go/SubSection_14.html
For information on early neutral evaluation see:  
www.adrnow.org.uk/go/SubSection_18.html;jsessionid=a5oCobhidfm5  
The full practice direction is on: 
www.dca.gov.uk/civil/procrules_fin/contents/practice_directions/pd_protocol.htm
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Awareness of the Parliamentary and Health Service Ombudsman 
The Parliamentary and Health Service Ombudsman (PHSO) has provided the following 
item: 
Recent research carried out by MORI among advisers and the general public revealed 
a lack of awareness of the existence of the Ombudsman and a poor understanding of 
her role.  Her office is concerned that those who do access their service are not fully 
representative of the community, with few complaints from minority groups and 
disabled people. 
 
In response to the survey findings the Ombudsman is beginning a programme of work 
aimed at increasing awareness of, and access to, the service she provides, by 
contacting established advice and advocacy providers and providing them with a 
dedicated point of contact for queries.  The Ombudsman is especially keen to receive 
more complaints from those who may find it difficult to access her service such as the 
homeless, those who are not fluent in English, and those with a disability. The 
Ombudsman has a dedicated Outreach Manager who is keen to come and speak to 
any advisory groups about how the Ombudsman may be able to help their clients. If 
you would like to hear more about this initiative or have any questions about the role of 
the Ombudsman, please contact Rachael Hodson, the Outreach Manager, on 020 
7217 3901 or rachael.hodson@ombudsman.org.uk. She will be happy to come and 
speak to any organisation about how the Ombudsman can help. 
 
 

ADR comment 
Government refuses to accept ombudsman’s findings 
The background  
On Wednesday March 15th the Parliamentary Ombudsman, Ann Abraham, published 
her report on whether the government should take responsibility for compensating 
people who had been left without adequate pension provision when their occupational 
pension schemes collapsed. Over 200 complaints had been referred to the 
ombudsman via MPs, and a further 500 complaints were received directly from the 
public. 
In particular, there were complaints about the role of the Department for Work and 
Pensions (DWP), the Treasury, and the former Occupational Pensions Regulatory 
Authority. The government, it was claimed, had promoted and encouraged these 
occupational pensions schemes, without sufficient regulation or protection for people 
who invested in them. People had relied on government information when making 
decisions about their future pension, and many had been left in desperate financial 
circumstances after the failure of some schemes. The ombudsman found that 
information provided by the DWP and other government bodies over many years was 
‘inaccurate, incomplete, unclear and inconsistent’.   
 
The ombudsman’s comments 
‘Government has a unique responsibility in these matters. Government set the 
pensions policy framework and took upon itself the responsibility of providing 
information for the public. The maladministration which my investigation has uncovered 
caused injustice to a large number of people who, as a result, lost the opportunity to 
make informed choices about their future.’
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The ombudsman’s recommendations to the government 
The ombudsman made five recommendations to the government, including a 
recommendation that the government should apologise, and should consider 
compensating those who have lost out as a result of the maladministration which she 
found.  
However, the government responded by saying that it had ‘carefully considered the 
report, but does not accept that maladministration occurred or that taxpayers should 
cover the costs of the pension promises made by employers’.  
 
Comment 
The government refusal to accept the recommendations of the ombudsman raises 
questions about the role and authority of the Parliamentary Ombudsman. This is not 
the first time that the government has refused to accept the findings of the 
ombudsman. For example, in July 2005 the ombudsman criticised the Ministry of 
Defence (MoD) for the way it had implemented its ex-gratia compensation scheme for 
British victims of Japanese internment during the Second World War. On that occasion 
she concluded that the scheme ‘fell short of the standards of public administration that 
citizens have a right to expect in the way it was devised, announced and implemented’.  
The ombudsman made four recommendations to the MoD, two of which it accepted, 
and two of which it rejected. The website of the Parliamentary Ombudsman 
commented that ‘it is rare for the ombudsman to have to draw parliament’s attention to 
injustice caused by maladministration that the government does not propose to 
remedy’. 
 
The ombudsman herself has no statutory authority to enforce her recommendations, 
but is responsible directly to parliament. Her role is to investigate complaints of 
maladministration in government departments, and to propose actions and remedies if 
she finds that maladministration causing injustice has taken place. It is usual for public 
bodies and government departments to comply, though she can make a special report 
to parliament if a public body does not accept her findings or act in accordance with her 
suggested remedies. In this case a report has been laid before parliament under 
section 10(3) of the Parliamentary Commissioner Act 1967 denoting that the 
ombudsman is not satisfied that the injustice has been or will be remedied. It will be 
interesting to see how parliament responds. 
 
More information: 
Press release on Parliamentary Ombudsman website: 
www.ombudsman.org.uk/news/press_releases/pr02-06.html
 
The full 254 page report ‘Trusting in the pensions promise’: 
www.ombudsman.org.uk/pdfs/pensions_report_06.pdf
 
A short 10 page guide to the report: 
www.ombudsman.org.uk/pdfs/pensions_report_06_guide.pdf
 
Government response on the DWP website: 
www.dwp.gov.uk/mediacentre/pressreleases/2006/mar/pens052-150306.asp
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ADR consultations 
New approaches to housing disputes 
The Law Commission published its paper Housing: Proportionate Dispute Resolution in 
April this year. 
 
The Commission describes this as an ‘issues paper’. It sets out proposals for what it 
calls a ‘more coherent’ system of resolving housing disputes. The key proposals 
include: 
 A system which the Commission calls “Triage plus” to diagnose housing problems 

and determine the appropriate form of dispute resolution 
 An increased and better co-ordinated use of alternative dispute resolution methods  

This is a brief summary of the Law Commission paper, with reference to the relevant 
parts of the full text for further reading. 
 
The problem – as the Law Commission sees it 
The Law Commission paper suggests that at present there are many different paths to 
resolving different aspects of a housing problem, and asks what distinguishes a 
‘problem’ from a ‘dispute’. In part 2 of the paper, the Commission gives a hypothetical 
example of T, a local authority tenant on a run-down estate, who has what it calls 
“housing unhappiness”. A range of problems including disrepair, poor health and anti-
social behaviour by neighbours, could generate sixteen different options which might or 
might not lead to solutions. The Commission points out that some of the problems, 
such as the disrepair, would traditionally be constructed as legal ‘disputes’ with the 
local authority landlord, which could be resolved through legal action. Other problems 
might be approached in different ways, though different agencies, and through 
processes other than litigation. The Law Commission suggests that the ‘fragmented 
knowledge’ of advisers can be a problem, as not all advisers are aware of the range of 
processes and agencies available to address these problems. It suggests that more 
coherent management of early information and advice would improve the situation, 
supported by a more ‘holistic’ approach to the way the problems are resolved.  
 
The Commission sets out 11 key values which any problem-solving or dispute 
resolution process should demonstrate (2.12); it seeks to generate debate on whether 
the present system appropriately reflects those values, or whether a better system 
could be designed. 
 
The Law Commission solution 
Triage plus 
The term ‘triage’ has been adopted by the Commission from the medical concept of 
initial diagnosis and determination of treatment priorities. Its model of ‘triage plus’ has 
three aims: 
 Signposting (4.3) – creating a coherent advice and information system so that 

everyone with housing problems can make a fully informed choice of all the options. 
 Oversight (4.14) – identifying and solving systemic problems. 
 Intelligence gathering (4.21) – collecting the information needed to perform the first 

two functions effectively. 
There are key consultation questions about who should provide the triage plus service, 
where it should be located, how it should be funded, and whether it should be 
compulsory. 
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Dispute resolution 
The paper proposes four routes to dispute resolution. The Law Commission 
emphasises that these options are not alternatives – they may overlap, and the most 
appropriate route(s) for each dispute will depend on a range of factors. They also make 
the point that the method should be proportionate to the problem. 
 Management responses (part 5) – using consumer complaints procedures, 

performance indicators, performance review, and internal and external audits to 
ensure that correct decisions are made in the first place, and to provide a speedy 
process for putting right the wrong decisions. 

 Ombudsmen (part 6) – rationalising the role of ombudsmen in the different housing 
sectors, and exploring the potential for developing and extending their jurisdiction. 

 Mediation (part 7) – identifying the housing contexts where mediation may be 
particularly appropriate or inappropriate. 

 Adjudication (part 8) – generating debate on a whole range of issues to do with the 
existing system of courts and tribunals. These issues include: the small claims 
process, legal aid, the need for oral hearings, the balance between adversarial and 
inquisitorial procedures, combating delay, and enforcement.  

 
Responses 
The deadline for responses to the Law Commission is July 11th. The Advice Services 
Alliance will be submitting a response to this paper, which is likely to question both the 
assumptions and the analysis involved.   
 
The Law Commission intends to publish a consultation paper at the end of 2006, and, 
and a final report in the summer of 2007. There is also an on-line forum on the Law 
Commission website for discussion of the issues raised in this paper. 
 
More details and a response form on the Law Commission website: 
www.lawcom.gov.uk/housing_disputes.htm
 
 

ADRnow website  
ADRnow hits a million 
Since the ADRnow website started in July 2004, it has received over a million page 
requests. In 2004, the site had an average of 22,000 page requests each month; in 
2005 that doubled to 42,000, and in the first four months of 2006, there have been an 
average of 95,000 page requests each month. 
 
At the end of 2005 the site launched three new features: a site search box, a FAQ 
page, and a section summarising ADR research in the UK over the last ten years. Case 
stories illustrating the way different ADR processes work will be going up on the site 
this month. 
Comments, suggestions and ideas are always welcome. Please email me on: 
val.reid@asauk.org.uk
The ADRnow website: 
www.adrnow.org.uk
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ADR statistics 
Government pledge to use ADR 
In March 2001 the Lord Chancellor made a government commitment to use ADR to 
resolve disputes wherever possible, aiming to avoid the need for expensive legal and 
court services. This pledge did recognise that ‘there may be cases that are not suitable 
for settlement through ADR, for example, cases involving intentional wrongdoing, 
abuse of power, public law, Human Rights and vexatious litigants’. It also 
acknowledged that ‘there will also be disputes where, for example, a legal precedent is 
needed to clarify the law, or where it would be contrary to the public interest to settle’. 
 
Each year the DCA publishes a report on the effect of this pledge on government 
dispute resolution procedures. Each government department and agency, including the 
NHS Litigation Authority, is asked to monitor their use of ADR throughout the year, and 
to provide statistical information to be collated by the DCA for this report. There is no 
external audit of these figures. 
 
The fourth report was published in February 2006, and indicates that over the period 
2004-5, ADR has been used in 167 cases with 125 leading to settlement, saving costs 
estimated at £28.8m. The following table compares the results with the previous years: 
 
 Number of cases Number of 

settlements 
Success 
rate 

Estimated costs 
savings 

2004-5 167 cases 125 75% £28.8 m 
2003-4 229 cases 181 79% £14.6 m 
2002-3 163 cases Not given 83% £6.4 m 
2001-2 49 offers of ADR Not given Not given £2.5 m 
  
It is interesting to note that the number of settlements has gone down in the last year, 
from 181 to 125, but the estimated costs savings have doubled, from £14.6 million to 
£28.8 million.  
 
The report gives examples of some of the cases in which mediation was used to 
facilitate settlement, discusses the implications of the Halsey judgment on the 
government ADR pledge, and also highlights some of the ADR awareness-raising 
exercises undertaken by various departments. 
 
The full report can be found on: 
www.dca.gov.uk/civil/adr/adrrep_0405.pdf
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