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This ADR Update is intended to inform the advice sector of developments and initiatives in
alternative dispute resolution. ASA wants to encourage dialogue between advisers and ADR
providers so that the growing field of ADR develops in a way that ensures access to justice and
informed choice.  
 
If you know of others who might like to receive a copy of ADR Update by email,  if you would
like to be removed from the ADR Update email circulation list, or if you would like more
information about any of these topics, please contact Val Reid, ASA’s policy officer for ADR.
The ADR Update can also be downloaded from the ASA website on  www.asauk.org.uk/ad
 

"   val.reid@asauk.org.uk 
! www.asauk.org.uk 
! www.ADRnow.org.uk 
#  ASA, 12th Floor, New London Bridge House, 25 London Bridge Street, London SE1 9SG 
!   020 7378 6428 
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 ADRnow website update 
 

 
 
 

The ADRnow website has three new features 
 
$ A site search box. Type in any word or phrase, and the search engine will bring 

up the pages most likely to give you the information you want. There is a short 
description of what you will find on each page, so you can choose the most 
relevant.  

 
$ A Frequently Asked Questions page. I received quite a lot of emails from the 

comments page of the site, asking a wide range of questions about ADR. Many 
don’t have return email addresses, so if I haven’t replied to you, that’s why. The 
new FAQ page will be a good place to browse for questions and answers about 
ADR. If you have a question about any aspect of ADR, please use the on-screen 
form to send the question to ASA, and we will do our best to provide the 
information you need on this page. 

 
$ ADR Research. Mediation and other forms of ADR are often promoted as ‘better’ 

than going to court. Anecdotal evidence does suggest that in many cases 
mediation and other ADR processes can be helpful, but the research evidence is 
not straightforward. On the ADRnow site we have brought together empirical 
research projects that have explored the reality of mediation and ADR in the UK 
over the last ten years. We have summarised the key findings, and given 
information about where to find the full report, either on the web or in print. You 
can find this section on: 
www.adrnow.org.uk/go/SubSection_38.html  

 
 
The ADRnow website had 21,557 page requests in July 2004, the month it was 
launched, and 68,218 page requests in December 2005. The average number of page 
requests per month during 2005 was 42,387. 
 
Have a look for yourself on: www.adrnow.org.uk 

 ASA Briefing January 2006: ADR Update No. 17  2

http://www.adrnow.org.uk/go/SubSection_38.html
http://www.adrnow.org.uk/


 

ADR comment 
Alternative routes or increasingly higher hurdles? 
In October 2005 Ann Abraham, the Parliamentary and Health Service Ombudsman, 
gave a lecture at the Society for Advanced Legal Studies on “Ombudsmen and 
administrative justice”.  
 
She talked about three recent cases which have involved public sector ombudsmen in 
high profile issues, including the Balchin case, the dispute over pensions for far eastern 
WWII detainees, and the problems with the new tax credit system. She identified two 
main concerns about the current role of ombudsmen: 
& The confusion over whether cases are best dealt with through the courts or by the 

relevant ombudsman. 
& The problems caused when government departments refuse to accept and act on 

ombudsman recommendations. 
She is calling for a thorough review of the role of public sector ombudsmen in England, 
in time for the 40th anniversary of the establishment of the Parliamentary Ombudsman 
in 2007. She concludes: 
“It seems to me that all of us – ombudsmen, tribunals, courts, other ADR providers - 
are part of the same administrative justice landscape, and we provide a variety of 
means to an end, not a series of successive, and increasingly higher hurdles for our 
customers to clear. Whereas we might provide choices for our customers, what we 
shouldn't be is a set of confusing and incoherent alternatives. There is no hierarchy of 
justice – only the most appropriate justice in each case.” 
 
The full text of the speech is on: 
www.ombudsman.org.uk/about_us/FOI/whats_available/documents/speeches/ps2c_vii.
html 
 

Civil Justice in Scotland 
What kind of civil justice system might work best? The civil justice advisory group of the 
Scottish Consumer Council (SCC) published a report reviewing civil justice in Scotland, 
and identifying options for reform. One of the key issues discussed is the role of ADR in 
civil justice.  
 
Section 5 of the report (pg 46 ff) looks at the various ADR options which are available, 
and discusses: 
& The importance of early guidance on the best route to resolution  
& The need for independent advice in order to make an informed decision  
& Whether compulsory mediation is ever appropriate, or whether compulsory referral 

to a mediator to discuss the appropriateness of mediation is a better solution 
& The importance of quality assurance and regulation for ADR providers 
 
Section 6 discusses the funding of civil justice, and in particular the role of the state in 
funding ADR. 
 
The full report is on the SCC website: 
www.scotconsumer.org.uk/documents/rp11civil.pdf 
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Mediation in claims for compensation for stress at work  
A recent case about stress at work was heard by the court of appeal in June 2005. Ms 
Vahidi, a teacher, had claimed compensation from her school. The case failed in the 
High Court, and was then taken to the Court of Appeal, where it was dismissed. It is 
worth noting the comments of one of the Appeal Court judges, Lord Justice Longmore, 
at the end of the judgement. His view was that, as the principles of liability in stress at 
work cases have already been established by the courts, litigants really should try to 
mediate such cases.   
 
“One shudders to think of the costs of this appeal and of the trial which apparently took 
as long as 9 days. As the courts have settled many of the principles in stress at work 
cases, litigants really should mediate cases such as the present. Of course, mediation 
before trial is infinitely preferable to mediation before appeal. But it is a great pity that 
neither form of mediation has taken place in this case, or, if it has, that it has not 
produced a result.” 
 
Suzanne Kay Vahidi v Fairstead House School Trust ltd 
Royal Courts of Justice 9 June 2005 
Neutral Citation Number: [2005] EWCA Civ 765 
 
A full text of the judgement is available on: 
www.bailii.org/ew/cases/EWCA/Civ/2005/765.html 
 
 

Reform of public sector ombudsmen services in England 
A consultation paper on this subject was issued by the Cabinet Office in August 2005. 
 
What reforms are being proposed? 
The paper proposes three key reforms: 
& That the three public sector ombudsmen can work collaboratively on cases which 

involve more than one public authority. The suggestion is that these will typically be 
cases covering mental health services, NHS funding of long term care, 
assessments of need of elderly people and those with disabilities, or child 
protection matters. 

& That the Parliamentary and Health Service Ombudsman can issue guidance to 
encourage best practice. The Local Government Ombudsman can already do this. 

& That the public sector ombudsmen can use informal or alternative means of dispute 
resolution, such as mediation. 

 
How will they be introduced? 
The proposal is that these changes can all be made under a “Regulatory Reform 
Order” under the Regulatory Reform Act 2001. This means that they will not need to be 
debated in parliament, and no new or amended Act needs to be passed. 
 
Why are they being proposed? 
These reforms were proposed by the three ombudsmen. In 1999 the government 
commissioned a review of the public sector ombudsmen, and followed this with a wide 
consultation. In 2001 it announced that it accepted the review’s main recommendations 
to create a single public sector ombudsman, and to remove the MP filter for the 
Parliamentary Ombudsman. However, parliamentary time has not been made available 
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to pass the necessary legislation. These reforms bypass the parliamentary route to 
bring in the major changes proposed; the only change not included in this consultation 
is the removal of the MP filter, which is felt to require authorisation by Parliament. In 
Wales and Scotland the public sector ombudsmen have already been merged, the MP 
filter removed, and early dispute resolution introduced. 
 
ASA’s response 
ASA has responded to the consultation. Our particular concerns are about the proposal 
that early complaint resolution can, in effect, be imposed on complainants without their 
consent, making the decision whether or not to complete a full investigation and report 
entirely at the discretion of the ombudsman. We believe that this is not compatible with 
the voluntariness of ADR processes such as mediation. We are also concerned at the 
effect this might have on the transparency and accountability of ombudsmen.  
 
Other responses 
The National Consumer Council has responded to the consultation by arguing strongly 
that the cabinet office should integrate the three public sector ombudsmen and the 
Housing Ombudsman, in order to provide a single public sector ombudsman scheme 
that is much more accessible, flexible and user-friendly for consumers.  
 
The full paper is on: 
www.cabinetoffice.gov.uk/propriety_and_ethics/documents/ombudsmen_reform.pdf 
 
The full ASA response can be seen on the ASA website: 
www.asauk.org.uk/fileLibrary/pdf/ref_pubsecombuds.pdf 
 
The NCC paper “A Fair Complaint – the case for an integrated public services 
ombudsman” can be found on:  
www.ncc.org.uk/publicservices/public_service_ombudsman.pdf 
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ADR Research  
Acas workplace mediation 
 
Background to the research 
Acas established a pilot mediation project in 2003 in London, the North, and the 
Midlands, offering mediation of employment disputes within small firms (those with 
fewer than fifty employees). Acas also commissioned a researcher to evaluate the 
participants’ expectations and experiences of mediation and the impact of mediation 
both on the disputes and on employment relations and business performance. The 
research also explored whether firms would be willing to pay for a mediation service 
and if so, how much. Over a period of one year 26 mediations were carried out, and the 
evaluation focused on seventeen mediations carried out in sixteen firms. 
 
The study evaluated two kinds of mediation process offered in the pilot: in facilitative 
mediation, the mediator takes responsibility for the process, but the parties are 
responsible for any outcomes. In directive mediation, the mediator will hear both sides 
and propose ways forward, offering a form of adjudication.  
The sixteen firms in the study were not particularly representative of the general profile 
of businesses in the UK: three were private-sector businesses, four were in the public 
sector and nine were charities. They ranged in size from around six to around fifty 
employees, with half having fewer than ten. Nine disputes were between employer and 
employee, five between supervisor and supervisee and three between employees of 
equal status. Of the four directive mediations, one was a disagreement over pay, and 
the other three involved employees’ concerns over disciplinary and grievance 
procedures. The facilitative mediations were mostly about interpersonal relationships, 
performance, and accusations of bullying.  
 
The research was commissioned by Acas and conducted by John Seargeant, an 
independent researcher. It was completed in 2005, and published on the Acas website 
in January 2006. 
 
Key Findings 
The research primarily involved interviews with those who took part in the mediations. 
The researcher conducted 37 in-depth interviews, 19 of which were with employers, 
and 18 with employees.  
 
Some of the positive responses to mediation 
& An agreement was reached in eleven of the thirteen facilitative mediations in the 

study, and in all four directive mediations.  
& Mediated agreements were made up of explanations and apologies; changes in 

behaviour; changes to working practices, procedures and policies; and, less 
commonly, changes such as the proximity of desks.   

& The key positive feature of mediation was identified by parties as the external 
mediator, whose role in enabling parties to set out their case to each other and to 
find a way to reach agreement was seen as invaluable.   

& Other features of mediation identified as contributing to the value of the process 
included being obliged to spend time with the other party, listening, explaining, 
negotiating, and also the process of composing the agreement. In constructing an 
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agreement point by point, parties were able to find solutions in small steps rather 
than all at once.  

 
Some questions about the sustainability of mediated agreements 
& All these agreements reached in mediation produced changes in the situation 

immediately, which were partly sustained over the longer-term in all cases. But in 
several cases disputes had begun to recur by the time of the research (3–12 
months after the mediation), and employers were anticipating further action using 
internal procedures. 

 
Some concerns about mediation 
& Negative experiences were about the length and stress of the meetings, the 

problems of confronting the other party, and the feeling of some participants that 
they were not as skilled as the other party at setting out their case and acting in 
their own interests.  

& In some cases parties, especially employees, would have preferred some form of 
investigation of the dispute, and an imposed solution, rather than a facilitated 
agreement process. 

& Agreement to take part was not always wholeheartedly given in the case of some 
employees. Some employees felt that refusal to take part would not be in their 
interests, even though they would have preferred an adjudication of some sort. 

 
Most parties, both employers and employees, expressed a willingness to use mediation 
in future employment disputes. In exploring whether firms would pay for mediation, the 
researcher found that few employers would be willing to pay more than around £300, 
and for this they would expect at least one day of mediation. Most employers, however, 
also recognised that the actual costs of mediation, including preparation, would be 
higher and thought that a cost of £300 would have to be subsidised. 
 
The full report can be found on the Acas website on: 
www.acas.org.uk/index.aspx?articleid=407   Ref 04/05   
 
 

ADR in Australia 
A detailed research report into ADR in Australia has been published by the DCA. 
Trevor Buck, of the University of Leicester, provides a comprehensive overview of: 
& Counselling and mediation in the family law system 
& Tribunals and administrative justice 
& ADR in courts  
& How ombudsmen use ADR 
& The development of ADR in the context of the Australian civil justice landscape 
 
Some of the findings of this report mirror the issues which have been debated in 
England and Wales since the introduction of the Access to Justice Act in 1999. Here 
are a selection of comments from the executive summary: 
 
Common issues in ADR 
& The point at which a dispute should be directed to ADR or should be re-routed from 

traditional litigation to ADR will remain a contentious issue, and those who expect 
clear answers are likely to be disappointed. 
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& A review was published in 2003 which questioned whether particular types of 
dispute can easily be 'matched' with a particular type of ADR process. It concluded 
that there are substantial limits on the ability of empirical research to establish clear 
referral criteria. 

& Concerns have been raised in Australia about the possible power imbalances 
between parties that may occur in ADR processes along cultural, ethnic, gender 
and age dimensions. However, some commentators have said that the flexibility of 
ADR processes can be an advantage, as it is possible to customise dispute 
resolution to take account of these factors.  

& The government established a National Alternative Dispute Resolution Advisory 
Council in 1995. This council’s work on ADR standards focuses on two key 
principles: a 'diversity principle' that recognises the diversity of contexts in which 
ADR is practised, and a 'consistency principle' that identifies essential standards for 
all ADR service providers. 

 
Mediation and courts 
& The settlement rates at mediation in the federal courts have been quite good 

(around 55 per cent). However, mediations remain a relatively small proportion of 
the overall caseload. 

& There is a continuing debate about the issue of mandatory court-ordered 
mediation. For example, after 1997, the Federal Court obtained a power to 
require mediation before attempting formal legal proceedings. Although such 
non-consensual mediation has attracted objections, it does not appear to have 
caused difficulties in the Federal Court regime.  

 
The role of ombudsmen 
& Many of the Ombudsman Offices have developed ADR techniques in their 

casework. They have tended to focus increasingly on speedy, informal resolution 
at an early stage rather than relying too heavily on their formal investigative and 
reporting powers. 

& There is also some evidence of Ombudsman offices being used for complaints 
that contain significant public interest, public policy and 'systemic' issues, rather 
than merely individual grievance-fixing. Where this is the case it is more likely 
that the Ombudsman's formal investigative and reporting powers will be used. 

 
Human rights and ADR 
& Conciliation is used as a major technique by Australia's principal human rights 

organisation, the Human Rights and Equal Opportunity Commission. However, in 
the human rights field there is an awareness of the need to hold a proper balance 
between efficient dispute resolution and the protection of the parties' legal rights. 

 
Conclusions 
& What is required is a system that is sensitive enough to identify appropriate 

routes of dispute resolution in individual contexts.  
& In the realm of administrative justice, ADR seems to promise both time and cost 

savings. However, it is vital to provide enough safeguards to ensure that 
significant legal rights are not jeopardised by increased use of ADR. 

 
The full report and a 3 page executive summary can be found on the DCA website: 
www.dca.gov.uk/research/2005/8_2005.htm 
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Courts, settlement rates and ADR 
Recent DCA research has looked at the way cases have been managed, and how 
disputes have been settled, since the 1999 civil justice reforms. Professor John 
Peysner and Professor Mary Seneviratne, of Nottingham Law School and Nottingham 
Trent University, conducted a qualitative investigation in eight county courts during 
2003 and 2004. They interviewed judges, court officials and practitioners for their 
views. Their conclusions shed some light on the way in which ADR is actually being 
used (or not being used) in the civil justice system: 
& There has been an enormous drop in litigated cases since the introduction of the 

Civil Procedure Rules. 
& Over the period of the research, there was a very high settlement rate, often 

more than 60%, up to 80% in some courts. Hardly any multi-track cases were 
going to trial. The high settlement rates were felt to be a result of the Civil 
Procedure Rules.  

& The majority of cases were being settled pre-issue. However, those interviewed 
believed that late settlements on the day before trial constituted a significant 
problem. 

& There had been no increase in the use of ADR, and little use of out of court 
mediation, though mediation tended to be used in commercial cases. In practice, 
judges rarely postponed cases for mediation, and ADR had not become 
incorporated into the court process.  

 
The full report and an executive summary can be found on the DCA website: 
www.dca.gov.uk/research/2005/9_2005.htm 
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ADR statistics 
Community Mediation statistics 
Mediation UK asks for annual statistical returns from all the community mediation 
services in England and Wales.  
 
The figures for 2004-5 show: 
 
& Services received 33,109 enquiries over the year 
& 20,444 cases were taken on for mediation 
& Of those that took part in face-to-face mediation, 70% reached full or partial 

agreement 
& Of those that took part in shuttle mediation (where the parties do not meet face-to-

face), 72% reached full or partial agreement 
& 29% of cases were referred from housing departments, 12% from housing 

associations, 8% from the police, and 33% were self-referrals. Only 4% of cases 
were referred by advice centres. 

& The most common problem in dispute was noise (38%) followed by anti-social 
behaviour (21%), children’s behaviour (14%) and boundaries (13%). 

 
The results of the 2004-5 returns can be found on the Mediation Uk website on: 
www.mediationuk.org.uk/template.asp?lv=2&MenuItemID=45&MenuID=1 
 
 

CEDR mediation survey 
CEDR has recently undertaken a survey of civil and commercial mediators, following a 
previous survey in 2003. The 2005 survey was completed on-line by 416 mediators, 
compared with 281 responding two years ago.  
 
This is a summary of some of the findings: 
& There is wide variation in the level of experience of mediators – although 44 people  

said they were full-time mediators, only 25 undertook more than 30 mediations a 
year, and more than half were involved in fewer than 4 mediations a year. 

& Mediators claim that around 73% of cases settle on the day of the mediation, and a 
further 20% settle shortly afterwards. This settlement rate of over 90% is high 
compared with previously published results of 80–85% in civil and commercial 
disputes, and around 70% in neighbour disputes. 

& Mediators believe that the most important factor in encouraging clients to settle 
through mediation is cost, and that  

& Mediators believe that the two main reasons why clients fail to reach settlement 
through mediation are the negative approach of legal representatives, and the 
unrealistic expectations of the parties. 

& 71% of mediators believe there should be a single regulatory body for setting and 
monitoring professional standards of practice, and dealing with public complaints 
against mediators. This figure is slightly down from 76% in 2003. 

 
An executive summary of the full survey results is available on the CEDR site: 
www.cedr.co.uk/congress2005/TheMediatorAudit2005_exec_sum.pdf 

http://www.mediationuk.org.uk/template.asp?lv=2&MenuItemID=45&MenuID=1
http://www.cedr.co.uk/congress2005/TheMediatorAudit2005_exec_sum.pdf
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