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This ADR Update is intended to inform the advice sector of developments and initiatives in
alternative dispute resolution. ASA wants to encourage dialogue between advisers and ADR
providers so that the growing field of ADR develops in a way that ensures access to justice and
informed choice. If you know of others who might like to receive a copy of ADR Update, either
by post or by email, or if you would like more information about any of these topics, please
contact Val Reid, ASA’s policy and development officer for ADR. The ADR Update can also be
downloaded from the ASA website: 
 
"   val.reid@asauk.org.uk 
! www.asauk.org.uk 
! www.ADRnow.org.uk 
#  ASA, 12th Floor, New London Bridge House, 25 London Bridge Street, London SE1 9ST 
!   020 7378 6428 
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Facts, figures and information 
Far too many hoops 
“Isolated”.  
“Exhausted”.  
“I felt actively discouraged from pushing my complaint”.  
“I had to jump through far too many hoops”.  
Last year the Parliamentary, Health Service and Local Government Ombudsmen 
commissioned MORI to do some research on the views of users of the ombudsman 
services. They were rather taken aback by the criticisms they received at a 
complainants’ workshop. Users felt that: 
$ The procedure was weak 
$ The complaint took far too long 
$ Communication between the ombudsman’s office and the complainant was poor 
$ The ombudsman didn’t feel impartial, but seemed to be on the side of the 

government and the doctors 
$ The process was not transparent – draft conclusions were shared with government 

departments, but not with complainants 
Most people started out wanting an explanation of what had happened, an apology, 
and a change in the system so that other people wouldn’t face the same problems. In 
fact, in many cases the process of the ombudsman investigation irritated them to such 
an extent that they wanted compensation as well. At the end of the day, the 
compensation offered was often so paltry that they felt further antagonised.  
 
Does this seem familiar? 
 
The Ombudsmen were honest enough to share these findings at a recent seminar 
organised by the British and Irish Ombudsman Association. Following the research,  
the complaints process has been changed quite significantly to try to address some of 
these issues: 
$ There is now what they call a “single access gateway” for all complaints 
$ Each person making a complaint will have a named investigator who will talk to 

them about their complaint, and keep in touch on a monthly basis to let them know 
what is happening 

$ The result of the investigation will be communicated to the complainant as well as 
the department under investigation – this could involve a visit, a telephone 
discussion or a written summary, depending on the needs of the individual 

$ The ombudsman will produce a compliance plan to ensure that recommendations 
are implemented by the organisation complained about  

It will be interesting to see whether the new process makes a significant difference to 
the experience of users. ASA would be interested to hear from advisers with current 
experiences of using public sector ombudsmen to deal with clients’ problems. You can 
email me on val.reid@asauk.org.uk 
More information about the Parliamentary and Health Service Ombudsman on: 
www.ombudsman.org.uk 
More information on the Local Government Ombudsman on: 
www.lgo.org.uk 
Local Government Ombudsman guide for advisers: 
www.lgo.org.uk/advisers-guide/advisers-guide.htm  
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Consumers and ADR 
Is alternative dispute resolution a good way to resolve consumer disputes? Even if 
ADR is a good idea, are there enough ADR schemes available for consumers? Who is 
responsible for ensuring that existing schemes are quality assured? Should there be a 
consumer ombudsman in the UK? 
 
In January 2004 the Department of Trade and Industry published a consultation on 
Extending Competitive Markets: Empowered Consumers, Successful Business. 
A number of the consultation questions explored the appropriateness of ADR in 
resolving consumer disputes, barriers to the use of ADR, the need for quality 
standards, and the role of pre-action protocols.  
 
In October the National Consumer Council (NCC), Scottish Consumer Council and 
Welsh Consumer Council published a joint response to the paper. These are some of 
the points they make in their response: 
 
$ The lack of quality assurance is one of the barriers to consumer ADR identified in 

NCC research earlier this year (see ADR Update 11 February 2004 on 
www.asauk.org.uk)  

 
$ The NCC recommends that the government should set up a UK working group to 

look at core quality standards for an ADR accreditation scheme 
 
$ Other barriers include lack of  information about ADR, lack of funding to develop 

ADR schemes, and problems with enforcing decisions 
 
$ The NCC recommends that the government should develop a strategy for 

developing ADR schemes, which addresses the different barriers identified in the 
NCC research 

 
$ The sectors that attract the highest number of consumer complaints – home 

maintenance, second-hand cars, and electrical appliances – are the sectors that 
have little or no ADR provision. A consumer ombudsman may offer a solution, but 
would need to be backed by statute in order to ensure independence, and avoid the 
risk of businesses withdrawing funding for the scheme 

 
$ Pre-action protocols are a good idea, in that they encourage people to resolve their 

disputes as early and informally as possible. However, the NCC would strongly 
oppose any proposal to make ADR compulsory before going to court 

 
The full report is available on the NCC website at: 
www.ncc.org.uk/protectingconsumers/publications.htm 
 
The full response is on the NCC website on: 
www.ncc.org.uk/protectingconsumers/consumer_strategy.pdf 
 
A summary of the report and the response is available on the NCC website at: 
www.ncc.org.uk/protectingconsumers/adr_atglance.pdf 
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Acas conciliation 
The Acas annual report for 2003/4 gives a snapshot of the work of Acas in the four 
types of services they provide: information, advice, training, and working with 
organisations. Within the “working with organisations” category is dispute resolution, 
including conciliation in individual employment disputes, and the new mediation project 
which Acas has run in Yorkshire and East London.   
 
Over the year, Acas was involved in 102,559 disputes where an individual submitted a 
application to an employment tribunal. Overall, 42% of applications were settled before 
a tribunal hearing took place, 30% were withdrawn, and 24% were decided at a tribunal 
hearing. There is some variation in these percentages depending on the different types 
of disputes: 
 
$ 48% of unfair dismissal claims were settled, and 22% ended in a hearing 
$ 51% of disability discrimination claims were settled, and 14% ended in a hearing 
$ 17% of redundancy pay disputes were settled, and 45% ended in a hearing 
 
The full Acas report is on: 
www.acas.org.uk/publications/pdf/Acas_04_AR.pdf 
 
 
 

Have a look at the ADR answerbank 
Last year the Civil Justice Council launched an ADR section to its website, known as 
the ADR answerbank. This covers civil mediation, which means that it does not cover 
family and community mediation, or other dispute resolution processes such as 
arbitration or ombudsman schemes. However, it does have a range of useful 
information about mediation in civil disputes, including: 
 
$ Links to key ADR cases in recent years 
$ Profiles of some in-court mediation schemes around the country 
$ Links to articles about ADR 
$ Links to recent research on ADR 
$ Recent government consultations involving ADR 
 
On each page of the site, users can post related questions; these can be answered 
either by other users, or by a member of the Civil Justice Council ADR committee. 
 
Have a look for yourself on: 
www.adr.civiljusticecouncil.gov.uk 
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ADR schemes 
National mediation helpline and website 
A national mediation helpline and website went live in November 2004, and will be 
publicly launched at the beginning of March this year. Leaflets about the scheme are 
available in county courts. 
 
The national helpline puts callers in touch with someone who can give them telephone 
information and advice about mediation in civil and commercial disputes, and refer 
them to a mediation provider. It is run by a consortium of six commercial mediation 
organisations: CEDR, ADR chambers, the ADR Group, the Chartered Institute of 
Arbitrators, In Place of Strife, and the Academy of Experts. People choosing to use a 
mediator provided by one of these groups will pay a special standard rate, starting at 
£250 + VAT for a two hour mediation about a dispute to the value of £5000 or less. The 
helpline is staffed from 8.30am to 6pm Monday to Friday on: 
0845 60 30 809 
 
You can also get email information and advice about mediation: 
advice@nationalmediationhelpline.com. 
 
The helpline also has a supporting website: 
www.nationalmediationhelpline.com 
This covers frequently asked questions such as “why should I mediate?”, “must I go to 
mediation?”, and “will the mediator offer legal advice?”. It also gives phone contacts for 
all the mediation schemes linked to county courts in England. You should note that the 
site is run by the Civil Mediation Council, the body which represents civil and 
commercial mediation providers in the UK, and the information given is very pro-
mediation.  
 
Financial support for the helpline and website is being is being provided by the 
Department for Constitutional Affairs (DCA), and the scheme will be researched and 
evaluated.  
 
 

Mediation for personal injury 
Alternative Dispute Resolution options are not readily available for personal injury 
cases, but there is a scheme run by the Chartered Institute of Arbitrators (CIArb) for 
Abta which offers mediation to resolve personal injury disputes between travellers and 
tour operators. Either the complainant or the tour operator can suggest mediation, but 
both parties need to agree to take part before it can be arranged. Under the scheme, 
the CIArb will appoint a mediator to run a mediation session of up to seven hours, in 
order to try to negotiate an agreed settlement between the parties.   
 
The tour operator pays a registration fee of £250, and both parties are jointly 
responsible for paying a fee of £100 per hour for disputes up to £10,000, rising to £280 
per hour for disputes in excess of £1,000,000. On top of this, the parties need to pay 
for a location for mediation, refreshments, and the mediator’s travel expenses. Each 
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party is also responsible for paying for their own legal advice, expert reports, and any 
other expenses.  
 
As this is mediation rather than arbitration, both parties are free to accept or reject any 
proposals made during the course of the mediation session. Both agree to discontinue 
any legal action during the course of the mediation process, but if no agreement is 
reached, the complainant is free to take the case to court. If an agreement is made and 
signed, then this is enforceable in court as a contract. 
 
More information about the scheme can be found on the CIArb website. This also 
contains helpful guidance notes on how to approach and prepare for mediation. 
 
www.arbitrators.org/DRS/Schemes/Personal_Injury_Travel.htm 
 
 

Resolving disputes with phone and internet providers 
Phone, internet and other public communications providers are required by the 
Communications Act 2003 to offer free, independent dispute resolution schemes to 
their customers. The dispute resolution schemes must be approved by Ofcom, the 
industry regulator, which took over the work of several previous regulators covering 
communications, including Oftel. Two schemes were approved by Ofcom in late 2003: 
$ Otelo, an ombudsman scheme 
$ CISAS, an adjudication scheme 
 
The Otelo scheme includes BT, NTL, O2, Tiscali, Virgin and Vodaphone. The CISAS 
scheme includes AOL, Orange and T-mobile. Otelo is a member of the British and Irish 
Ombudsman Association, and is governed by an independent council. CISAS is 
operated by the independent ADR provider, the Chartered Institute of Arbitrators. 
 
In July 2004 both schemes produced reports for Ofcom outlining the way they operate, 
and giving statistics for their use. Both schemes aim to provide a decision within 6 
weeks of receiving a complaint, which is the target set by Ofcom, and both schemes 
are free to consumers. For both schemes customers are first required to give their 
company an opportunity to resolve the complaint; if it has not been resolved to their 
satisfaction in 12 weeks, or if they have not had a response in that time, they can take 
their complaint to the appropriate ADR scheme.  
 
However, one of the major differences between the schemes is ease of access. In the 
CISAS adjudication scheme, customers must get a reference number from their 
supplier before they can approach CISAS. This means that, under this option, 
companies act as gatekeepers to their independent ADR scheme. This was one of the 
concerns expressed in “Seeking Resolution”,  the study on consumer ADR prepared by 
the National Consumer Council for the Department of Trade and Industry last year. 
With the Otelo ombudsman scheme, customers can approach Otelo directly. Otelo has 
a large team of enquiry officers who deal with initial enquiries; this means that many 
customers who contact Otelo too early can be signposted to the right place in the 
complaints process. 
 
One of the main complaints made by consumers to both schemes has been lack of  
information about services, contracts and charges from the providers, made worse by 
poor customer service when complaints are made by the consumer. 
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Both schemes are profiled on the ADRnow website: 
Otelo: www.adrnow.org.uk/go/SubPage_67.html 
CISAS: www.adrnow.org.uk/go/SubPage_42.html 
 
More details can be found on the websites: 
www.otelo.org.uk 
www.arbitrators.org/cisas 
www.ofcom.org.uk/consumer_guides/altern_disp_resol/?a=87101 
 
 

Legal Services Complaints Commissioner launch 
The Office of the Legal Services Complaints Commissioner was publicly launched on 
October 28th last year, though it was established in February. The LSCC has been 
given powers to set targets for better complaints handling by the Law Society, and to 
monitor whether the targets are met. It also has the power to fine the Law Society up to 
£1 million if it fails to do better according to agreed plans for improvement.  
  
The Law Society has been criticised for many years by the Legal Services 
Ombudsman for poor handling of consumer complaints about solicitors. The LSCC has 
set the Law Society the target of dealing with 55% of complaints within 3 months by 
March 2006, and 60% by March 2008. Although this target is not particularly high, it 
would represent an improvement if it were met: only 47% of complaints were dealt with 
within 3 months in the year 2003-4. 
 
It is worth noting that the roles of the Legal Services Ombudsman and the Legal 
Services Complaints Commissioner are distinct, even though they are both held by the 
same peron, Zahida Manzoor. The Legal Services Ombudsman looks at the way in 
which professional bodies like the Law Society handle complaints by members of the 
public. The Legal Services Complaints Commissioner monitors the Law Society's 
complaints handling process and sets targets for improvement.  
 
The Legal Services Ombudsman is funded by the Department for Constitutional Affairs. 
The office of the LSCC is paid for by the DCA, and is projected to cost £1.7 million 
each year to run. However, the Law Society has agreed to “make payments towards 
meeting the expenditure incurred by the LSCC”, and the first payment to the DCA is 
expected in January 2005. 
 
Complaints about solicitors should first go the solicitor you are complaining about. If the 
complaint is not dealt with satisfactorily, it should be taken to the consumer comlaints 
service of the Law Society: 
www.lawsociety.org.uk/choosingandusing/redressscheme.law 
 
If you are unhappy with the way the Law Society deals with the complaint, it should go 
to the Legal Services Ombudsman: 
www.olso.org 
 
The Legal Services Complaints Commissioner website is on: 
www.olscc.gov.uk 
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Consultations 
ADR in family disputes 
On January 18th 2005 the government published its response to last July's green 
paper on parental separation and divorce. Despite all the media publicity about tagging 
parents who fail to comply with contact orders, this seems to be a measured response 
to a complex and difficult set of problems. It retains the first principle of the Children Act 
1989 - that the welfare of the child is paramount - and explores how that might best 
work in practice. It affirms that: 
$ a child’s welfare is usually best promoted by a continuing and constructive 

relationship with both parents, as long as it is in the child’s best interests and safe 
for all concerned  

$ both parents have a responsibility to ensure their child has constructive contact with 
the other parent where contact is in the child’s best interests 

$ collaborative agreements made between parents should be favoured, as they are 
likely to work 

 
There are three key ADR proposals in the response: 
$ Family mediation is to be strongly promoted, but will not be made compulsory  
$ In-court conciliation by CAFCASS officers will be extended, and best practice 

models explored and developed  
$ A collaborative law model will be piloted  
 
Collaborative law involves both parents meeting together, each with their own solicitor 
present, to try to negotiate a solution to the dispute. It is different from mediation, in that 
there is no neutral third party to manage the process of negotiation. However, unlike 
normal family mediation, both parties have their legal adviser with them to support and 
advise them. The solicitors have agreed not to represent their clients in court if the 
dispute is not resolved by agreement. 
 
Further information is available from the government’s published response: 
www.dfes.gov.uk/childrensneeds/ 

 
 

National Occupational Standards for mediation 
The Employment National Training Organisation (ENTO) is reaching the end of a 
review of National Occupational Standards (NOS) for mediation. The standards were 
first introduced in October 1998, and the review was begun in 2004. Last minute 
comments can still be put forward to ENTO through their website www.ento.co.uk 
 
The NOS standards for mediation can be found on: 
www.ento.co.uk/standards/index.php?catalogue=cm 
 
The briefing paper for the review can be found on: 
www.ento.co.uk/consultations/advice_guidance/review_briefing_paper1.pdf 
 
A summary of the responses received by ENTO in 2004 can be found on: 
www.ento.co.uk/consultations/advice_guidance/AG_Review_Summary.doc 
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Mediation and the European Union 
Should governments be allowed to make mediation compulsory? Should mediated 
agreements be enforceable in court? Should mediation providers be regulated by the 
EU, or by individual Member States? Or can we trust them to regulate themselves?  
 
These are some of the questions thrown up by a draft mediation directive from the EU 
Commission published for consultation in October last year. ASA was asked to 
comment on the draft by the DCA, and the issues provoked an interesting debate in our 
policy team.  
 
There is an assumption stated in the draft directive that mediation is a “quicker, simpler 
and more cost-efficient way to solve disputes”, with “a greater chance of reaching an 
agreement which will be voluntarily respected”, and the likelihood of preserving 
relationships. However, the Commission sees mediation as “one of several dispute 
resolution methods available in a modern society, and which may be the most suited 
for some, but certainly not all, disputes”.  
 
The directive aims to establish common rules on the relationship between mediation 
and the courts – there are currently discrepancies between the Member States – and to 
promote mediation without making it compulsory. There are no regulatory measures 
included in the directive – the Commission encourages self-regulation initiatives by 
mediation providers. The directive also proposes that a settlement agreement reached 
through mediation can be confirmed in a court judgement “upon request of the parties”. 
This could then be enforced in the same way as a judgement.  
 
In response, ASA has reiterated its view that ADR can be a useful alternative to court 
proceedings, but that individuals should be able to make an informed decision about 
which dispute resolution process to use, based on informed, independent legal advice. 
This means that ADR should not be compulsory, and that incentives and sanctions to 
encourage the use of mediation should not disadvantage those who choose to use the 
court system for valid reasons. Nor should sanctions disproportionately penalise those 
who are poor or socially excluded, for example by refusing legal aid for representation 
for those who refuse to try ADR; this risks creating the appearance of different justice 
systems for the rich and the poor. 
 
Mediation constitutes a form of privatised justice, which is confidential, and not open to 
scrutiny by the state or by the public. ASA therefore believes that it is particularly 
important that there should be a requirement on Member States to be responsible for 
some form of regulation of mediation.  
 
A summary of the draft directive, and a copy of ASA’s full response can be found on 
the ASA website on: 
www.asauk.org.uk 
 
The draft EU directive is on: 
www.ejtn.net/www/en/resources/5_1095_1230_file.458.pdf 
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Cases 
Disrepair – must you try arbitration before court? 
The unreported case of Bibi v Southwark LBC was heard in July 2004. In this case, a 
number of applicants put in claims to Lambeth County Court against Southwark 
Council. Their claims were for for disrepair with damages. Southwark applied for a stay 
of the hearings, on the grounds that the claims should be dealt with by the Southwark 
Arbitration Tribunal, which had been established some years before in Southwark.  
  
Southwark council argued that ADR should be considered before an application is 
made for litigation. This is specified in: 
 
$ the civil procedure rules  
$ the housing disrepair pre-action protocol  
$ the Funding Code 
 
The council asked each applicant to justify to the court their refusal to use the 
arbitration tribunal. They maintained that the court should refuse to hear the case if that 
refusal was unjustified. However, this argument was rejected by the judge, HHJ Cox, 
on the grounds that the Halsey Case in May 2004 established that ADR cannot be 
forced on reluctant parties, and therefore cannot be compulsory. If the court believes 
that the decision to refuse ADR and to pursue litigation is unreasonable, then a cost 
penalty can be applied, even to the successful party. 
 
Find out more: 
 
A note on the Bibi case by one of the barristers involved appears in the November 
2004 edition of Legal Action, pg 26. 
 
A summary of the Halsey judgement can be found on the ADRnow website: 
www.adrnow.org.uk/go/SubPage_73.html 
 
Southwark Arbitration Tribunal: 
www.adrnow.org.uk/go/SubPage_56.html 
 
Pre-action protocols: 
www.adrnow.org.uk/go/SubSection_10.html 
 
Civil Procedure rules: 
www.adrnow.org.uk/go/SubSection_12.html 
 
The fundung code and ADR: 
www.adrnow.org.uk/go/SubSection_11.html 
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