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Recent Developments in Alternative Dispute Resolution 
 

Update no. 6 
 
 

Can a client refuse mediation 
without a costs penalty? 

 
  
A Judge’s views on justifiable reasons for refusing to mediate 
The Case of Hurst v. Leeming was heard in the Chancery Division of the High Court on May 9th 
2002. It concerned a claimant who was suing a barrister for professional negligence, following a 
number of failed attempts to sue the solicitors who had advised him, and who had originally 
instructed the barrister. The judge, Mr Justice Lightman, had a “frank exchange of views”  with the 
claimant about the merits of the case, and told him that the action had no merit and must be 
dismissed. In considering the issue of costs, the claimant suggested that as he had proposed 
mediation, and the defendant had turned it down, no costs should be awarded against him. 
  
In the case of Dunnett v. Railtrack (February 2002 – see ADR Update No. 5 for details of this case 
and its implications) Railtrack won their case at Appeal on legal grounds, but were penalised on 
costs because they “flatly refused” to consider mediation, despite the recommendation of the 
judge. The decision was based on the Civil Procedure Rules, which require courts to take into 
account the conduct of the parties (CPR 44.3 (4) + (5)) including attempts to try to resolve the 
dispute (CPR 44.5 (3)(a)(ii)) when making decisions about costs. 
 
However, in this case, the judge decided that the defendant was justified in refusing mediation 
even though the pre-action protocol for cases of professional negligence encourages both sides to 
consider it, and requires parties refusing to mediate to state their reasons. A number of reasons for 
refusing mediation were put forward by the defendant, and some of them were rejected by the 
judge. For example, he said that: 
 
 The fact that heavy costs had already been incurred was not a justification for refusing 

mediation, though it was a factor to take into account 
 
 The fact that a party believes they have a watertight case is not a justification for refusing 

mediation (as in Dunnett v. Railtrack) 
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 The critical factor was whether, objectively viewed, mediation had any realistic prospect of 
success. In this specific case it was appropriate to take into account the state of mind of the 
claimant who was, in the view of the judge “obsessed” and “disturbed”, and incapable of a 
balanced evaluation of the facts. The defendant was justified in believing that by reason of the 
character and attitude of the claimant, mediation had no real prospect of getting anywhere. 

 
It is important to note that the judge went on to say that “that is not a view which is easily 
sustainable in any case”, and that it was the specific facts of this case which meant that costs 
penalties for the defendant who refused mediation were not appropriate. Mr Justice Lightman 
referred to both Cowl v. Plymouth (see ADR Update No. 4) and Dunnett v. Railtrack (see ADR 
Update No. 5) in his judgement, as setting a precedent that parties should consider mediation, and 
that those who refuse mediation without good and sufficient reasons may be penalised. He went 
on to make it clear that “mediation is not in law compulsory, but alternative dispute 
resolution is at the heart of today’s civil justice system”, and that where a party fails to 
properly consider mediation, there is a “real possibility that adverse consequences may be 
attracted”. 
 
In the light of this case, and the two recent cases referred to in the course of this judgement, it is 
vital that legal advisers encourage clients to consider ADR before proceeding with court action, 
and indeed at any stage during the court proceedings when it is suggested either by the other 
party, or by the judge. Mediation, or another form of dispute resolution, may or may not be 
appropriate, depending on the circumstances of the case and the attitude of the parties. It is clear 
that judges will accept valid reasons for not wanting to proceed with ADR, but that these reasons 
must be fully justifiable if the party wishes to avoid a potential cost penalty. Legal advisers should 
also ensure that the process of discussing the option of ADR, the decision taken about whether to 
proceed, and the reasons if refusing, should all be clearly recorded on the case file, in order to 
protect both the client and themselves if it becomes an issue at a later stage of the proceedings. 
 
Creating a checklist to help clients make an informed decision about whether ADR is appropriate 
forms part of the ASA training workshop on ADR. It is hoped that a further programme of ADR 
training will be available in October/November 2002 and details will be available on the ASA 
Website as soon as possible (www.asauk.org.uk) 
 
These issues are also covered in ASA’s book “Advising on ADR – an essential guide to dispute 
resolution” which is available from York Publishing Services, 64 Hallfield Road, Layerthorpe, York, 
YO31 7ZQ for £20 (including p+p). 
 
 High Court of Justice, Chancery Division 
 Hurst v. Leeming 
 Neutral citation number: [2001] EWHC 1051 (CH) 
 Judge: Mr Justice Lightman 
 Hearing date: 9th May 2002 
 Legislation considered: Civil Procedures Rules (CPR 1.3, 1.4) 
 Cases considered: Cowl v. Plymouth City Council and Dunnett v. Railtrack 

 
 
A full transcript of this judgement is available on the website of the Court Service: 
www.courtservice.gov.uk 
 
The direct site reference is: 
www.courtservice.gov.uk/judgmentsfiles/j1201/Hurst_v_Leeming.htm 

 

                  2/8 

http://www.asauk.org.uk/
http://www.courtservice.gov.uk/


information update  

 
A fair deal for consumers 
The Office of Fair Trading has published Core Criteria for Consumer Codes of Practice (May 
2002) with the aim of developing a better macro approach to consumer protection. The Core 
Criteria provide guidance for those drawing up codes of practice for different commercial sectors, 
and eventually traders that sign up for OFT approved codes of practice will be able to use a 
nationally recognised logo which will reassure consumers that they are dealing with a fair trader. 
 
The code contains, among other provisions, a requirement that traders must co-operate fully not 
just with complaining consumers, but also with their advisers or representatives, such as CAB 
caseworkers or independent advisers. There must also be provision for independent conciliation to 
attempt to resolve disputes, and consumers whose complaints are not resolved through 
negotiation or conciliation must have access to an independent, fair, impartial, and effective 
redress scheme such as an industry Ombudsman scheme. 
 
Further details can be found on the OFT website on:  
www.oft.gov.uk 
 
 
Ombudsman news 
The British and Irish Ombudsman Association recently held an AGM, exploring among other topics 
the relationship between Ombudsman schemes and the courts, and flagging up the development 
of new schemes such as a future Telecommunications Ombudsman. BIOA has also developed a 
new website, with useful information about, and links to, all the recognised British and Irish 
Ombudsman organisations, and a summary of the most commonly asked questions about what an 
Ombudsman does. Find out more on: 
www.bioa.org.uk 

 
Did you know that there is a European Ombudsman? He deals with complaints of 
maladministration, including delay, refusal of information, or discrimination, against European 
institutions and bodies such as the European Commission and the Court of Justice (thought not the 
Court’s judicial decisions). To find out more, visit the useful website (accessible in all EU 
languages) on: 
www.euro-ombudsman.eu.int 
 
 
European Commission Green Paper on ADR 
The European Commission has published a green Paper consulting on possible future European 
directives on ADR. The EU is very positive about ADR, and this paper explores the issues which 
might or might not be regulated on a Europe-wide basis. These include mandatory minimum 
quality standards for providers and practitioners, legal enforceability of agreements made through 
ADR, and the boundaries of confidentiality. In particular, the paper encourages debate on whether 
legislation of EU member states should be harmonised on any of these key issues.  
 
Responses to the Green Paper are requested by October 15th 2002, and there will be a public 
hearing on the subject early in 2003. 
 
The paper can be read on the European Commission website: 
http://europa.eu.int/eur-lex/pri/en/dpi/gpr/doc/2002/com2002_0196en01.doc 
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Good practice by local authorities 
The Local Government Ombudsman’s office has revised its guidance for local authority 
departments on devising and running a complaints system, following a public consultation last 
year. The new guidance “Running a Complaints System” was published in June 2002, and is 
available on the LGO website on: 
www.lgo.org.uk/guidance.htm 
 
The LGO has also produced guidance on “Council Housing Repairs”. Although this was published 
nine years ago, in 1993,  it contains a relevant list of 10 principles of good practice for local 
authority housing departments, which provides a useful resource for advisers with clients who have 
problems in this area. The principles include: 
 proactive communication with tenants 
 good liaison between local authority departments  
 proper training for staff 
 simple complaints systems when things go wrong 
 suitable compensation for those whose cases have been mishandled 

 
This guidance is also available on the LGO website on: 
www.lgo.org.uk/guidance.htm 
 
Advisers with clients who have concerns about the way their local authority has dealt with their 
case, whatever the issue in dispute, can use the guidance on running a complaints system to 
check out whether the local authority’s approach meets the LGO’s criteria of good practice. The 
guidance on housing repairs can be used in the same way as a checklist to identify whether the 
local authority has dealt with cases appropriately. If performance falls short of the standards 
outlined here, then it may be appropriate to take the case to the Local Government Ombudsman. 
He can investigate concerns, propose a solution, suggest compensation for the individual, and 
produce a report recommending better practice for the future. It is also worth noting that the LGO 
suggests that local authorities should consider whether their complaints system could include 
provision for the early use of independent mediation, which might be a “suitable and useful 
approach in some cases if the person complaining would like to follow that route”.  
 
 
SEN Mediation course 
Throughout the UK new mediation schemes are being set up to deal with disputes between 
parents and Local Education Authorities about provision for children with special educational needs 
(See ADR Update No. 4). Following an extensive training programme with Local Education 
Authorities, the DfES has funded the development a new course for mediators in SEN, which has 
been validated by Canterbury Christ Church University College, and which will shortly be linked 
with the National Grid for Learning. Although the course is currently focussed on SEN mediation, 
further modules are planned to include workplace mediation and dealing with complaints - 
particularly complaints against Social Services. More details on: 
www.appliedmediation.co.uk 
 
 
The Parliamentary Ombudsman’s annual report 2001-2 
On Thursday 4th July the Parliamentary Ombudsman published his report for the last year. This 
report is a useful resource for advisers wanting to find out more about what the Ombudsman can 
do, the way in which complaints are dealt with, the  time taken, and the types of cases which are 
appropriate. The Ombudsman’s office received 2139 complaints over the year, a 24% increase on 
last year, and the highest intake ever. Many complaints are now resolved informally through 
negotiation or mediation, facilitated by a member of the Ombudsman’s team; these informal 
resolutions can be concluded much more quickly than formal investigations and reports. However, 
where a negotiated settlement is not possible, or where public interest requires a full investigation 
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and a published report in order to initiate changes in inadequate procedures, then a full statutory 
report is undertaken. It is worth noting that changes in procedures within the office, and an 
increased number of informal or mediated resolutions, mean that the time taken by the 
Ombudsman to deal with complaints is less than it has been in the past, despite the increase in 
cases – the average time taken to deal with cases where a formal investigation was initiated was 
45 weeks, and informal cases are usually dealt with much more quickly. Delays that do occur are 
often the result of a very slow response time by government departments in providing information 
or responding to communications. 
 
The largest number of complaints was made against the Department for Work and Pensions, 
especially the Benefits Agency and the Child Support Agency. The report contains anonymised 
case studies demonstrating the range of issues which the Ombudsman can help to resolve, and 
the type of settlements made, including levels of compensation. Read the report and get more 
information on: www.ombudsman.org,uk 
 
 

ADR reports 
 
Centre for Effective Dispute Resolution (CEDR)  
Recent statistics for commercial mediation 
Commercial mediations undertaken by CEDR Solve in the year 2001/2 were down by 28% on the 
previous year. Immediately after the Woolf reforms there was a significant increase of 141% in 
mediation activity, but this higher level has not been maintained. It will be interesting to see 
whether mediations increase in the year 2002/3 following the recent cases clarifying the 
importance of considering mediation (see page 1 above). 
 88% of CEDR mediations were conducted on one day 
 77% of those settled on the day of the mediation or shortly afterwards 
 31% of mediations were referred by the courts (up from 27% last year) 

The main areas of dispute which were settled through mediation were: 
 construction (12%) 
 employment (11%) 

 professional negligence (11%) 
 sale and supply of goods (11%) 

 
Find out more on the CEDR website on: 
www.cedr.co.uk 
 
 
Encouraging Mediation – the approach in Scotland 
The Scottish Consumer Council held a seminar in April on encouraging mediation in non-family 
civil disputes in Scotland. Sarah O’Neill, the Legal Officer at the Scottish Consumer Council, gave 
an overview of some of the issues involved in considering the further development of mediation 
provision. She outlined the advantages and disadvantages of using mediation to attempt to resolve 
consumer disputes, and explored the problem of lack of awareness amongst the public, the legal 
profession and legal advisers, and the judiciary. A number of key questions, which are also 
extremely relevant in England were discussed at the seminar, including: 
 Where does mediation fit within the legal system? 
 How should mediation be funded? 
 What is the most effective way of disseminating information about mediation? 
 How can appropriate referral to mediation be facilitated? 

The original report “Consensus without Court – Encouraging Mediation in Non-Family Civil 
Disputes in Scotland” on which this seminar was based, can be viewed on the Scottish Consumer 
Council website on: 
www.scotconsumer.org.uk/reps01/reps10.pdf 
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Community Legal Service news 
 

 
Interested in money to fund ADR projects? 
Partnership Innovation Budget - second round bids 
In May 2001 the Legal Services Commission and the Lord Chancellor’s Department launched the 
Partnership Innovation Budget (PIB) as part of the Community Legal Service Fund to provide 
money for innovative schemes to improve access for the public to quality information, advice and 
legal services.  
 
The second round of bids for money from the PIB is likely to go ahead later this year, and a 
consultation on the criteria for that round is currently coming to an end (July 24th 2002). It is 
proposed that this second round of funding will focus on providing services to excluded groups who 
have difficulty in getting access to CLS services, and three key themes have been identified, 
including “Diversion” – schemes which help individuals or groups find alternative ways of resolving 
disputes away from courts or other formal procedures. Three such schemes which developed 
mediation/ADR services were funded in the first round of the PIB: 
 
 A County Council decided to explore ways in which they could further support the resolution of 

consumer disputes without lengthy and expensive court cases, to supplement the advice and 
information provided by the existing Trading Standards Service. It was important that any such 
scheme should support both trader and consumer interests, and should aim to include hard-to-
reach groups such as under-18s, minority ethnic communities, and those living in rural areas 
remote from easily accessible advice and support services. The Council was a partner in the 
local Community Legal Service Partnership, and the Council put together a plan for a three 
year pilot project to set up and run an Alternative Dispute Resolution scheme providing support, 
assistance and mediation for those engaged in consumer disputes. The project will also 
develop an education and awareness strategy to support the new scheme.  

 
 An existing Community Mediation Service has successfully bid for money from the first round of 

the PIB to set up a service providing alternative dispute resolution for any disputant who may 
be seeking redress before the courts. The scheme will employ a full time trained mediator who 
will accept referrals from the parties themselves, from solicitors, CABx, or from any local advice 
agency. The local judges will also co-operate by helping parties who have already begun the 
court process to identify whether ADR would be appropriate, and if so to adjourn court 
proceedings while ADR is attempted.  

 
 Another established Community Mediation Service received funding for a project to employ a 

paid mediator  to develop outreach work in local communities where residents cannot easily get 
to the existing office. In particular, the service will develop mediation provision in disputes to do 
with debt, employment, housing, neighbours, small retailers, victim/offender and special 
educational needs. They will also establish a young person’s mediation service to deal 
specifically with disability, employment, education and housing issues.  

 
One Community Legal Service Partnership set up a working group earlier this year to map existing 
ADR provision in the area, identify potential unmet need, and to consider applying to the next 
round of PIB funding for money to develop appropriate local ADR services.  
 
Advice agencies interested in the possibility of a local project to identify or to provide ADR services 
for clients can find out more about the next round of PIB funding from the LSC website on: 
www.legalservices.gov.uk/devel/civil.htm 
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new ADR schemes  
 

Resolving consumer disputes in other countries 
Many people are now buying goods and services outside the UK, either via the internet or when on 
holiday or travelling. When things go wrong, it is difficult to know where to start to put things right, 
or how to negotiate appropriate compensation or initiate legal proceedings across language 
barriers. Many consumers within the UK use ADR schemes to mediate a settlement, but it is often 
difficult enough to find information about mediation schemes in our own country – it can be a 
daunting task in another country, culture and language. Costs inevitably increase in attempting to 
resolve any dispute in another jurisdiction.   
 
The European Commission is very supportive of ADR as a mechanism to resolve disputes, and is 
currently piloting the EEJ-Net project. EEJ-Net is designed to allow EU citizens fair, cheap and 
efficient access to justice in relation to their cross-border consumer dispute using appropriate 
Alternative Dispute Resolution (ADR) schemes and bodies in the relevant EU state. Each 
European country (as well as Norway and Iceland) is planning to establish a “clearing house” 
which can route consumer complaints to a relevant ADR body in the country where the dispute is 
located. It works through a web site which provides information, enables a complaint to be filed 
easily, and co-ordinates all the information needed to take an informed decision about using ADR 
to resolve an international dispute. In England and Wales EEJ-Net is still at the pilot stage, and is 
being run by the Specialist Support Unit within the National Association of Citizens Advice 
Bureaux. 
 
The EEJ-Net scheme is designed to be an additional option for consumers with disputes to 
resolve, not a replacement for statutory rights in the country concerned.  
 
Although it will be possible for an individual consumer to be able to access EEJ-Net, the main 
access points for the scheme will be through a CAB, a local trading standards office, or via the 
NACAB website, so that advice and information is available before starting the EEJ-NET process. 
More information on the NACAB website: 
www.adviceguide.org.uk 
 
EEJ-Net is set up specifically for cross border disputes relating to goods and services. There is a 
sister project, Financial Services Network (FIN-NET) already fully operational for the handling of 
cross-border financial services disputes via ADR bodies in the areas of banking, building societies, 
insurance and investment. More information about this scheme can be found on the Financial 
Ombudsman’s web site: 
www.financial-ombudsman.org.uk/publications/ombudsman-news/banking/cross-border.htm 
 
Find out more on the EEJ-Net web site: 
www.EEJ-Net.org.uk 
 
 
Project to develop mediation in clinical disputes 
The LSC has awarded a grant of £15,000 to fund a joint project between the National Health 
Service Litigation Authority (NHSLA), Action for Victims of Medical Accidents (AVMA) and CEDR 
(Centre for Effective Dispute Resolution). The project brings together representatives of both 
claimants and defendants, and aims to develop advanced training for mediators in this area,  pilot 
a non-binding neutral assessment of cases to advise on whether or not they are suitable for 
mediation, and develop training for lawyers representing claimants and defendants to help them 
support and represent their clients during mediation. More information on the CEDR Website on: 
www.cedr.co.uk/index.php?location=/news/archive/20020617.htm 
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The Law Society’s new Civil and Commercial Mediation Panel 
The Law Society has just set up a new Civil and Commercial Mediation Panel for solicitors and 
legal executives who are trained and experienced in providing mediation in civil and commercial 
disputes. The Law Society has a number of panels which provide professional accreditation, 
promote standards of good practice, and provide information to users, courts and other 
professionals in specific areas of law. The Mediation Panel has a number of aims, including: 
 identifying Law Society approved mediators 
 accrediting approved training courses and appropriate mediation experience 
 ensuring that panel members hold professional indemnity insurance when mediating 
 ensuring compliance with the Law Society’s Competences and Code of Practice for Mediation 
 clarifying good practice relating to conflicts of interest, and ensuring that solicitors do not act for 

clients for whom they have mediated 
 
There are two types of membership of the panel: 
 General membership, for those who have completed approved mediation training 
 Practitioner membership for those who have also gained appropriate mediation experience  

 
The new panel was launched on May 28th 2002 by Lord Irvine, who spoke very positively about the 
government’s encouragement to all potential litigants to consider ADR when deciding on how to 
best resolve a dispute. He referred to two significant recent cases – Cowl and Others v Plymouth 
City Council (see ADR Update no. 4, January 2002) and Dunnett v Railtrack plc (see ADR 
Update no. 5, April 2002); he reminded all those present that these appeal cases stressed the 
need for both applicants and their legal advisers to think about whether ADR is an appropriate form 
of dispute resolution both before and during court procedures, and flagged up potential cost 
penalties (as in Dunnett v. Railtrack) for those who flatly turn it down.  
 
Payment for commercial mediation can of course be made as a disbursement under the Funding 
Code for those eligible for Legal Aid (see Funding Code 3C-051) and legal advisors helping clients 
to decide whether ADR is an appropriate dispute resolution for their case may wish to use the 
panel as a way to get information about commercial mediation providers with the Law Society’s 
quality assurance.  
 
Further information about the Law Society Civil and Commercial Mediation Panel can be found on: 
www.panels.lawsociety.org.uk 
 
 
 

 
ADR Update is intended to inform the advice sector of developments and initiatives in alternative
dispute resolution. ASA wants to encourage dialogue between advisers and ADR providers so that
the growing field of ADR develops in a way that ensures access to justice and informed choice.  
 
If you know of others who might like to receive a copy of ADR Update, either by post or by email,  
or if you would like more information about any of these topics, please contact Val Reid, ASA’s
policy and development officer for ADR, on: 
 

  val.reid@asauk.org.uk 
  ASA, 4 Deans Court, St Paul’s Churchyard, London EC4V 5AA 
  020 7236 6026 

 
ASA also publishes Advising on ADR: The essential guide to appropriate dispute resolution
(June 2000), £20. The guide can be ordered from York Publishing Services , 64 Hallfield Road,
Layerthorpe, York YO31 7ZQ, Fax: 01904 430868. 
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