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Recent Developments in Alternative Dispute Resolution 
 

Update no. 5 
 
 

appeal court case on ADR and costs  
 
The need to consider ADR and not merely to flatly turn it down 
The case of Dunnett v. Railtrack went to Appeal on February 22nd 2002, and concerned a dispute 
between the claimant who owned a field next to a railway line, where she kept horses, and 
Railtrack. Railtrack replaced an existing gate which automatically shut by itself leading from the 
field to the line, with a gate which did not automatically shut by itself. As a result, the gate was left 
open, and three horses strayed on to the line and were killed. The dispute about liability was taken 
right through to the Court of Appeal, and in fact the defendant, Railtrack, won at the appeal stage, 
and the appeal was dismissed. However, at the hearing at which permission to appeal was 
granted, the court stated that the parties should attempt alternative dispute resolution (ADR). The 
defendant (Railtrack) refused outright to consider ADR, and though Railtrack effectively won the 
case at appeal, they were denied their costs of the appeal. 
 
The Judges’ reason for this was that Railtrack had flatly refused to consider ADR, contrary to the 
requirements of the Civil Procedure Rules. CPR 1.4 states that the court should encourage the 
parties to use ADR, and CPR 1.3 states that the parties are required to help the court in furthering 
this objective. In the notes to that rule in the Autumn 2001 edition of the White Book Service 2001, 
the editors write on page 18:  
 

“The encouragement and facilitating of ADR by the court is an aspect of active case 
management which in turn is an aspect of achieving the overriding objective. The 
parties have a duty to help the court in furthering that objective and, therefore, they 
have a duty to consider seriously the possibility of ADR procedures being utilised for the 
purpose of resolving their claim or particular issues within it when encouraged by the 
court to do so. The discharge of the parties' duty in this respect may be relevant to the 
question of costs because, when exercising its discretion as to costs, the court must 
have regard to all the circumstances, including the conduct of all the parties (r.44.3(4), 
see r.44.5).”  
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Cont…  
Parties and their lawyers and legal advisers should therefore recognise that they have a duty to 
consider ADR, especially where this has been suggested by the court itself. Flatly refusing to 
consider ADR, as Railtrack did in this case, places the party at risk of adverse consequences when 
the court decides about costs, as the Civil Procedure Rules require courts to take into account the 
conduct of the parties (CPR 44.3 (4) + (5)) including attempts to try to resolve the dispute (CPR 
44.5 (3)(a)(ii)) when making decisions about costs. 
 
In the light of this case, and the recent case of Cowl v Plymouth City Council (see ADR Update no. 
4 in January 2002) it seems increasingly important that legal advisers encourage clients to 
consider ADR before proceeding with court action. ADR might well be an appropriate way to 
resolve the dispute: if it is not, or if the other party is unwilling to consider it, then court proceedings 
are an appropriate next step. However, it is important that legal advisers should record the fact that 
such a discussion has taken place, and the main reasons for the decision that has been taken.  
 
 Court of Appeal, Civil Division 
 Dunnett v Railtrack plc (in railway administration) 
 Neutral citation number: [2002] EWCA Civ 303 
 Judge: Brooke, Robert Walker and Sedley LJJ 
 Hearing date: 22nd February 2002 
 Legislation considered: Civil Procedures Rules (CPR 1.3, 1.4) 

 
A full transcript of this judgement is available on the website of Casetrack on: 
www.casetrack.com 
Advice Centres and charitable organisations may be eligible for free access to this site. 
 
A summary of the case and judgement can be found on: 
www.macdonald.butterworths.co.uk/cases 
 
 

information update  

 
Disability Conciliation 12 months on 
The Disability Conciliation Service was established in March 2001 as a national service providing 
conciliation for parties involved in disputes related to the Disability Discrimination Act part III (see 
the ASA factsheet on this service published in October 2001). Since its launch last year it has 
processed 61 cases, 39 of which went to conciliation. Of these 39 cases, 34 were face-to-face 
meetings, while 5 took place via telephone conferencing. 80% of cases were resolved at 
conciliation, and the service believes that as the process is refined, this figure will improve still 
further. Most complainants receive apologies, and many receive compensation. 
 
The service aims to conciliate a case within 6-8 weeks of referral, and to follow up the case, 
checking whether the parties are sticking to the agreement made, and whether it is effective, for a 
year afterwards. So far, the Conciliation Service reports that the evidence they have indicates that 
agreements are being implemented, and also that service providers are using the experience of 
such conciliated disputes to improve their overall approach to providing equal access to services to 
all clients, and to engage in staff disability awareness training.  
 
More details and information from the Disability Conciliation Service. Their new address is: 
3rd Floor, St Lawrence House, Broad Street, Bristol, BS1 2HF 
Direct phone: 0117 9142380      email:  information@dcs-gb.org 
 
Referrals via The Disability Rights Commission help desk on 0845 622633 
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Financial Ombudsman Training offered by MAA 
The Money Advice Association is running a series of training courses on The work of the Financial 
Ombudsman Service. The 1 day course costs £60 for MAA members and £100 for non-members, 
and will cover the regulatory background, internal complaints procedures, the processes and 
procedures of the Financial Ombudsman Service and common causes of complaint. For more 
information contact: 
 
Money Advice Association 
Kempton House 
Kempton Way 
Dysart Road 
Grantham 
NG31 7LE 
 

Phone:  01476 594 970 
Fax:  01476 591 204 
Email:  office@m-a-a.org.uk 
 

 
The Standards Board for England 
In November last year the Standards Board for England was launched. Its role is to define, monitor 
and maintain standards of conduct in local government in England. Under the Local Government 
Act 2000, local authorities are required to establish a code of conduct that sets out rules for how its 
members and co-opted members should behave by May 5th 2002. Local authorities that do not 
establish their own local code of conduct by that date are automatically required to conform to the 
model code of conduct approved by Parliament. Amongst other things, the code includes a 
requirement for members of a local authority to complete a register of interests as MPs do.  
 
The Standards Board is able to investigate complaints by members of the public or by other 
members of the authority that the code has been breached, and recommend sanctions against the 
individual(s) concerned. Complaints can be made at any time after the authority has produced a 
code of conduct, or at the latest after May 5th when the default code comes into operation. 
However, complaints cannot relate to breaches of the code that occurred before the code was 
adopted. Unlike the Local Government Ombudsman, the Standards Board does not investigate 
complaints of maladministration in local authority organisations, nor can it recommend a remedy 
for a complainant. In fact, for most complaints about council services dealt with by advice agencies 
the Local Government Ombudsman is still likely to be the most appropriate investigating authority; 
but as some complaints about the actions of local authorities may be appropriate for investigation 
by both the Ombudsman and the Standards Board, both parties have just issued a draft memo on 
co-operation and close working between the two. 
 
More information about the Standards Board and how to make a complaint can be found on the 
website: www.standardsboard.co.uk 
 
 
Ombudsman for Estate Agents 
There are a number of private sector ombudsman schemes which deal with complaints from 
members of the public about specific service providers such as travel agents (ABTA) and private 
landlords (The Independent Housing Ombudsman). The industry-wide Ombudsman Scheme for 
Estate Agents illustrates both the advantages and disadvantages of such schemes; it is able to 
deal with complaints from individual members of the public about specific agents, and also to make 
recommendations about improving practice in a number of areas. However, nearly two-thirds of 
estate agents nationally have failed to joint the scheme, and thus are not covered by its services. 
Details of the scheme can be found on the Ombudsman for Estate Agents website at: 
www.oea.co.uk 
 
Information about other Ombudsman schemes, and recent editions of “The Ombudsman” 
newsletter can be found on the website of the British and Irish Ombudsman Association: 
www.bioa.org.uk 
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 ADR reports 
 
 
Court-Based ADR Initiatives for Non-Family Civil Disputes:                                              
The Commercial Court and the Court of Appeal 
The LCD’s research programme has just published an evaluation of the use of ADR in dealing with 
disputes in the Commercial Court and the Court of Appeal (Research series No.1/02 March 2002). 
 
The Court of Appeal ADR scheme, established in 1996, is a voluntary scheme in which the court 
invites parties to participate. Cases are not individually selected, but, with the exception of certain 
categories of case, a standard letter of invitation is sent to parties involved in appeals. Since 1999 
parties refusing to mediate have been asked to give their reasons for refusal. If both parties agree 
to mediate, the Court of Appeal arranges mediations and mediators provide their services without 
charge. 
 
The most common reasons given for refusal to mediate were that: 
 
 a judgment was required for policy reasons  
 the appeal turned on a point of law  
 the past history or behaviour of the opponent meant that mediation would be inappropriate  

 
Solicitors' experiences of successful mediations in appeal cases were largely positive. However, 
there were expressions of concern, even among cases that were successfully mediated, about 
clients' perceptions of being pushed into mediation and sometimes being pressured to settle. 
Solicitors involved in unsuccessful mediations occasionally complained about having felt compelled 
to mediate, even though there had been little scope for compromise.  
 
Judges at the Commercial Court have been making orders directing parties to try ADR in 
appropriate cases since 1993. Though ADR itself is not mandatory, if the case is not settled by 
ADR the parties do have to explain to the court why they have not tried it, or why it has not been 
successful. Hazel Genn’s study assesses the impact of ADR orders on the progress and outcome 
of cases, and explores the reaction of practitioners to ADR orders. Although the activities of the 
Commercial Court are unlikely to be relevant for most cases dealt with by advice agencies, the 
conclusions about ADR arising from this research are of general interest. 
 
Significant findings include: 
 
 ADR orders were generally thought to have had a positive, or at least neutral, effect on 

settlement, regardless of whether ADR itself was successful  
 Experience of successful ADR following an ADR Order was overwhelmingly positive. The 

factors most valued were the skill of the mediator, the ability of ADR to get past log jams in 
negotiation, the opportunity to focus on the strengths and weaknesses of cases, and client 
satisfaction. There was also a perception that successful mediation avoids trial costs, leading to 
substantial savings for clients.  

 When ADR was unsuccessfully attempted in compliance with an ADR Order there was a lower 
level of satisfaction. Concerns centred on the shortcomings of neutrals, the intransigence of 
opponents, and the problems caused by pressuring unwilling opponents through an ADR Order 
to come to the negotiating table. However, some solicitors felt that even in the absence of 
achieving a settlement, the ADR process had been constructive.  
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Hazel Genn suggests a number of general conclusions about court schemes involving ADR: 
 
 Voluntary take-up of invitations to enter ADR schemes remains at a modest level, even when 

the mediator's services are provided free or at a nominal cost.  
 Outside of commercial practice, the profession remains very cautious about the use of ADR. 

Positive experience of ADR does not appear to be producing armies of converts. 
 An individualised approach to the direction of cases toward ADR is likely to be more effective 

than general invitations at an early stage in the litigation process.  
 The timing of invitations or directions to mediate is crucial. The early stages of proceedings 

may not be the best time, and should not be the only opportunity, to consider using ADR. 
 In order to maximise take-up of court-administered schemes there is a need for dedicated 

administrative support. 
 
Copies of the report can be seen on the LCD website on: 
www.lcd.gov.uk/ (Civil Matters ; ADR) 
 
Or free copies can be requested from the LCD Research Secretariat on: 
Phone: 020 7210 8520 
email:  research@lcdhq.gsi.gov.uk 
 
 
Parliamentary Ombudsman report – asylum cases update 
One of the concerns frequently expressed by advisers is the difficulty in advising clients about 
whether or not to take a case to the Parliamentary or Local Government Ombudsman. Unless the 
adviser (or the agency) has a lot of experience of such cases, it is often hard to give the clients 
accessible illustrations of what sort of outcome they might expect. It is worth noting that both the 
LGO and the Parliamentary Ombudsman (PCA) publish anonymised reports of cases every six 
months, and details of these can be found on their websites:  
 
Local Government Ombudsman: www.lgo.org.uk 
 
Parliamentary Commissioner for Administration: www.ombudsman.org.uk 
 
The PCA’s recently published report for the months April – September 2001 (published March 14th 
2002) highlights some issues which are common for advice agencies, including  complaints from 
asylum seekers. In ASA’s last ADR Update (published January 2002) I highlighted the 
Ombudsman’s encouragement to the voluntary sector to refer cases of maladministration involving 
asylum seekers in order to open up the opportunity for investigation, and the potential for improving 
the service of the government agencies involved in this area.   
 
One case in the most recent PCA report illustrates the kind of outcome which an Ombudsman 
investigation can achieve both for an individual who has suffered as a result of poor administration, 
and in terms of an improvement to the system as a whole. The case involved the Home Office 
Immigration and Nationality Directorate (IND).  The Ombudsman upheld a complaint that IND 
had wrongly refused an application for asylum on the grounds that a man (Mr D) had failed to 
return his evidence form in time.  In fact the form had been returned but IND had not linked it to the 
man’s file.  The Ombudsman found that this was a recurrent problem and that as a result a number 
of incorrect refusals had been issued. He also found that IND had decided Mr D’s application too 
early, had delayed changing the flawed decision for almost six months after his solicitors had 
drawn the matter to their attention, and had failed to reply promptly to their letters and complaints.  
IND apologised to Mr D and offered him an ex gratia payment of £50.  They also put in place 
procedures to make it less likely that flawed decisions would be made in the future. 
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Mediate.com poll on mediation in the USA 
A recent poll of 386 participants in mediation by the American organisation Mediate.com has 
revealed that the most popular reasons for choosing to attempt mediation rather than resolving 
disputes through litigation are: 
 
 The hope of reaching a win-win solution 
 The prospect of reaching a more durable agreement 
 The aim of avoiding court 

 
Below is a list of the factors most influencing those who chose mediation (out of 386 respondents): 
 
 Win-Win (286)  
 Durable Agreement (273) 
 Avoid Court (265) 
 Problem-Solving (247)  
 Cost Savings (239)  

 Privacy (226)  
 Time Savings (219)  
 Voluntary (211)  
 Relational (203)  

 
It is interesting to compare these informal findings in the States with the conclusions of Hazel 
Genn’s research project in the Commercial Court and the Appeal Court in England (summarised 
above). Client views on the advantages of using mediation  (such as user satisfaction, avoiding the 
stress and costs of court cases, and creating an opportunity to negotiate a win-win agreement)  
seem to be reflected in both. However, advisers also need to be conscious of the potential 
disadvantages highlighted by Hazel Genn’s research, when discussing options with clients. It 
seems increasingly clear that ADR is an option which needs to be considered when advising 
clients on how best to attempt to resolve a dispute (see Dunnett v. Railtrack summarised above), 
but that individual factors about the nature of the dispute, the outcomes which the client hopes for, 
and the process of dispute resolution which would most benefit the client need to be taken into 
account in each case.  
 
The results of this poll are located at:   
www.mediate.com/survey.cfm?surveyid=22 
 
A brief article summarising the results can be found at: 
www.mediate.com/articles/attracts.cfm 
 
 

ASA’s Essentia
 
Agencies, bureaux and advisers
schemes, and advice on creat
approach resolving their dispute
Hazel Genn, author of “Paths
friendly… and important contrib
and Lord Woolf has said that 
practical handbook for advice ag
 Defines and describes ADR
 Sets out a step-by-step appr
 Profiles ADR schemes and s
 Provides case studies that r
 Gives contact details of majo

 
The book was first published in
be ordered from:  
York Publishing Services Ltd,
Fax: 01904 430868 

 

ADVISING ON ADR   
l Guide to Appropriate Dispute Resolution 

 looking for a resource book to provide information about ADR
ing a checklist of factors to help clients decide how best to
, can still buy copies of this ASA publication.  
 to Justice” has described the book as “detailed and user-
ution to improving public awareness of the potential of ADR”,
the guide “deserves to be widely available”.  The guide is a
ency workers, and is presented in a user-friendly format that: 

 processes 
oach to help advisers assess the suitability of ADR 
ervices throughout the UK 

elate to advisers’ work 
r ADR providers 

 June 2000, and copies priced at £20 (including p+p) can still

 64 Hallfield Road, Layerthorpe, York, YO31 7ZQ 
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new ADR schemes  
 

 
Mediation schemes for Healthcare disputes 
Schemes are being developed at a number of hospitals and other trusts aimed at providing 
independent local resolution to patients and healthcare professionals through a national network of 
specialist healthcare mediators and evaluators.  The first schemes are in and around London, 
including St. Bartholomew’s and The Royal London, with more planned around the country. 
 
Two independent organisations, InterMediation and The ADR Group, have formed The Healthcare 
Resolution Panel (HRP) to develop this initiative. The HRP is already helping with problems 
including sensitive and long-running complaints, before they are referred over to the claims or 
review systems. 
 
The HRP is available to offer independent guidance and assistance with a range of problems, 
including disputed records, injury arising from treatment, and fatalities. The Healthcare Disputes 
Panel is also available to provide free guidance to parties, advisers and representatives.  Training 
is also offered by arrangement to CABx and other relevant agencies in areas where local schemes 
are in operation. 
 
The HRP reports that their experience backs the LSC’s view that mediation and other methods are 
appropriate for many cases, though exceptions to this general rule may be: 
 
 Where direct negotiations are progressing towards settlement 
 Where essential information is not yet in the possession of both parties 
 Where a changing condition is involved which will prevent a clear prognosis until a later stage 
 Where an urgent court ruling or precedent is required, or proceedings must be issued because 

of a limitation deadline (but even then, parties may still attempt mediation before using litigation 
as a last resort) 

 
Both HRPorganisations are recognised by the LSC as providers of clinical dispute resolution 
services. Patients and their advisers experiencing problems with healthcare providers can be made 
aware of all the options appropriate to their circumstances, as well as about any particular 
schemes local to them.   
 
The HRP can be contacted through:  
InterMediation 
Phone: 020 7600 4909  
email: support@intermediation.com  
 
The ADR Group 
Phone:  01179 467180 
email: info@adrgroup.co.uk  
 
The Healthcare Disputes Panel can also be contacted direct on:  
Phone:  020 7726 8286   
Fax:  020 7600 6396 
email:   hdpanel@hotmail.com 
Post:  128 Cheapside, London EC2V 6BT 
Or:  Grove House, Grove Rd, Redland, Bristol BS6 6UN 
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ASA news 
 
ASA mediation survey update 
ASA is now collating responses to a national survey on advice agencies offering mediation 
services. As reported in the last ADR update, we intend to produce information on advice sector 
mediation providers, and on the current practice and operational issues involved. If you have 
received a questionnaire and have not yet returned it, please do so as soon as possible. If your 
local CAB, law centre or advice centre offers a mediation service of some kind, or you are aware of 
other agencies involved in this work, please contact Val Reid at Advice Services Alliance: 
Address: ASA, 4 Deans Court, St Paul’s Churchyard, London, EC4V 5AA 
Phone:   020 7236 6026 
email:    val.reid@asauk.org.uk 

 
 

ASA Website  
The Advice Services Alliance (ASA) website www.asauk.org.uk is now up and running. Over the 
next few weeks more pages will be added, and you will be able to: 
 
 Find out about the Advice Services Alliance – who we are, who our member networks are, 

what we do   
 Inform yourself about our policy work on advice and legal services, including the Community 

Legal Service, and ASA’s CLS Support and Alternative Dispute Resolution (ADR) projects 
 Read about CLS Quality Mark, Legal Aid policy and contracting developments on our What’s 

New pages 
 Download copies of ASA’s policy documents including responses to consultation papers  
 Access some of the information briefings produced by CLS Support on Quality Mark and 

General Civil Contract requirements, and recent updates on developments in ADR 
 Obtain details of training programmes offered by ASA 
 Learn about ASA’s Advice Now internet advice development project 

 
ASA’s ADR training 
ASA is running one more “Introduction to ADR” half day training course in London on June 18th, 
and the pilot courses in Manchester, Birmingham and London in March were all over-subscribed. If 
you would like information and a booking form, please contact me on val.reid@asauk.org.uk 
 

 
ADR Update is intended to inform the advice sector of developments and initiatives in alternative
dispute resolution. ASA wants to encourage dialogue between advisers and ADR providers so that
the growing field of ADR develops in a way that ensures access to justice and informed choice.  
 
If you know of others who might like to receive a copy of ADR Update, please contact ASA with
details at: 
ASA, 4 Deans Court, St Paul’s Churchyard, London EC4V 5AA 
 
If you would like more information about any of these topics, please contact Val Reid, ASA’s policy
and development officer for ADR, on 020 7236 6026, val.reid@asauk.org.uk  
 
ASA also publishes Advising on ADR: The essential guide to appropriate dispute resolution
(June 2000), £20 (see further details on page 6). The guide can be ordered from York Publishing
Services , 64 Hallfield Road, Layerthorpe, York YO31 7ZQ, Fax: 01904 430868. 
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