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1 Introduction 

1.1 The Advice Services Alliance is the representative body for advice and information 
services in the UK. Current full members are: 

• Citizens Advice Scotland (CAS); 
• DIAL UK (the disability information and advice line service); 
• Federation of Information and Advice Centres (FIAC); 
• Law Centres Federation (LCF); 
• National Association of Citizens Advice Bureaux (NACAB); 
• Scottish Association of Law Centres (SALC); 
• Shelter; 
• Shelter Cymru; 
• Youth Access. 

1.2 This response represents a broad consensus on the part of ASA's member networks 
which have an interest in the matters covered by the Green Paper. However, it 
should not be assumed that our comments on all specific points necessarily 
represent the views of all our member networks. Some will be submitting their own 
responses to the Green Paper, and this response should therefore be read in 
conjunction with those.  

1.3 This response has been prepared in conjunction with ASA's County Court Advisers 
Group, which provides a forum for information exchange and policy discussion for 
advisers who provide services in county courts. Membership consists of  
representatives from the Alliance's member networks and co-optees. The main areas 
of expertise are debt, housing and consumer cases, the latter usually involving small 
claims. 

1.4 One of the Group's primary objectives has always been to ensure that the county 
courts in England and Wales meet the needs of individuals using them, particularly 
those who are disadvantaged, unable to represent themselves, or have little 
experience of the courts. This includes the needs of both claimants and defendants. 
Our responses on enforcement issues therefore attempt to strike a fair balance 
between the interests of both creditors and debtors. 

2 Overview 

2.1 We generally welcome the Green Paper, and in particular the extension of the LCD's 
Enforcement Review to cover statutory distraint. This is clearly an essential step if 
unification of bailiff law and procedure is to be achieved.  

2.2 We are in broad agreement with the proposals for an Enforcement Services 
Commission and for simplification and unification of bailiff law and procedures, and 
with the establishment of an Advisory Group to undertake the detailed work 
necessary on service provision and fees. 

2.3 With regard to service provision, we are however concerned that the interests of 
individual creditors and debtors should be safeguarded. We believe that some 
intervention in any market based system will be required to ensure this.   
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2.4 Whilst the proposals offer much scope for improving matters in respect of bailiff 
activity, we are however not convinced that they will do enough to alter the current 
over-reliance on distress and execution. It is important not to lose sight of this wider 
aim. If the problem of lack of information about debtors' whereabouts is not 
addressed, it seems inevitable that creditors will continue to rely on bailiff action as a 
relatively cheap way of obtaining information.  

2.5 Last year, we responded in detail to Professor Beatson's consultation paper on bailiff 
law. Save for a few exceptions, we think there is little to be gained from our 
answering the detailed questions on his recommendations again, and we would 
therefore refer the Department to our earlier response as appropriate.  

3 Regulatory framework 

3.1 We strongly support the conclusion that statutory regulation is the way forward. So 
far as the alternative options are concerned, we do not think the current system is 
sustainable, and we agree that there are practical difficulties with the courts 
undertaking a wider role. Self regulation – whether voluntary or compulsory, would 
do nothing to  address longstanding concerns about private bailiffs in particular, 
raised by NACAB and others over the years. 

3.2 We think there is merit in the proposed model for an Enforcement Services 
Commission. However, an obvious likely sticking point is resources. We understand 
that several bailiffs organisations are querying the figures quoted in the paper for the 
current numbers of civil enforcement agents. That of course has implications for 
whether the start up costs could be met by the industry, and also the level at which 
licence fees might be set. 

3.3 It is important that the form and activities of the proposed Commission are dictated 
by what is necessary and appropriate, rather than what might be raised from licence 
fees. There is a strong public interest in effective regulation, and we therefore believe 
there is an equally strong argument for public subsidy for the Commission to cover 
any shortfall in what can reasonably be raised from licence fees.  

3.4 It is also essential for the proposed Commission to be wholly independent of the 
industry. Some of the commentary at Annex D suggests a rather 'cosy' relationship - 
e.g. The designated professional bodies, or licensed persons, could propose [fees] 
and the Commission would take any further advice or information into account which 
they consider appropriate to assist them. We think it ought to be the Commission 
which has primary responsibility for deciding whether fees need to be reviewed. 
During any review process, the views of licensed enforcement agents and their 
representative bodies should of course be considered fully, but so should those of 
others – not least creditors and debtors, who have to pay the fees. The Commission 
therefore ought to be under a duty to have regard to such interests and to consult as 
appropriate. 

3.5 The only point at which the paper suggests that the Commission should have an 
active programme of inspections/audits is at para 6.15, in relation to access to third 
party information. Consideration ought to be given to what other aspects of 
enforcement agents activities ought to be actively monitored. 

3.6 Internal complaints systems ought generally to be exhausted first, but we are wary of 
the notion that complaints might be referred back to one of the professional bodies 
for them to adjudicate upon (page 80). Regulatory and trade union functions are 
often incompatible, and if the trade bodies are to  represent their members and be a 
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source of legal and business support for them, there is clearly a potential conflict of 
interest between this role and one which involves adjudicating complaints against 
their members.  

4 Specific questions regarding a statutory scheme 

Q7 … should a legal qualification such as a law degree be required in due 
course for all or for certain specific licensed functions? 

4.1 No. Education and training ought to be tailored to the job, and licences ought to 
depend on applicants having undergone education/training appropriate to the 
relevant activity. Passporting based on existing experience ought to be limited, to 
exclude unscrupulous bailiffs currently operating within the system.  

Q.8 Should license holders be prevented from engaging in other businesses or 
employment – such as debt collecting, running a removals company or private 
investigation agency? ... 

4.2 We think the answer to this depends in part on what functions and powers in relation 
to enforcement are involved. If handling third party information, that ought not to be 
used in other work, such as pre-court debt collection or private investigations. There 
is an argument that if properly trained and regulated, agents ought to be trusted to 
act properly, but a more robust approach would be to prohibit involvement in such 
activities.  

4.3 Auctioneers ought to be independent of agents responsible for seizing and deciding 
to sell goods.  

5 Service delivery 

5.1 We have some misgivings about a totally free market system involving competition 
between enforcement agents, because left alone, the market  would almost certainly 
lead to practices geared towards winning the business of bulk creditors (both public 
and private). Intervention in the market, with regulation along the lines of a 'cab rank' 
rule requiring agents to take on enforcement for individual creditors, is therefore 
likely to be necessary. This ought to be backed up by the Commission monitoring 
activities to ensure the interests of individual creditors are being served. Similarly, 
the Commission ought to monitor how the interests of individual debtors are being 
protected.  

5.2 A totally free market may also lead to over concentration of bailiff services in cities 
and urban areas – unless, perhaps, larger companies still have sufficient financial 
incentive to operate satellite offices in rural areas. The paper mentions the possibility 
of public subsidy (at para 1.34) and subsidies may prove necessary to maintain 
services in rural areas. In assessing whether this is the case, there may be lessons 
to be learned from how private bailiffs currently operate on behalf of local authorities 
in rural areas.  

5.3 How civil court warrants would be passed to agents, and how fees would be 
collected in a free market system, would need to be addressed. If creditors could use 
any agent, it is not obvious that the courts should collect fees. 

5.4 It is suggested (at para 3.9) that A regulated industry ... could provide the framework 
within which improvements in service delivery could take place, and the 
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effectiveness of enforcement be developed and measured. Performance 
measurement is not currently a proposed function of the Commission. We suggest it 
should be.  

5.5 If the Court Service business centre model is to be pursued under the Modernising 
the Civil Courts programme (para 3.11) it would be essential to ensure that local 
hearings remain available for applications for instalment payments and to suspend 
warrants. 

5.6 If the county court bailiff service is to be retained in any shape or form, the Court 
Service really must address qualifications and levels of pay - especially if bailiffs are 
expected to perform effectively as professionals.  

6 Fees 

6.1 We agree that general principles ought to be enshrined in primary legislation, with 
detailed provisions by way of secondary legislation.  

6.2 On the whole, the principles suggested are commonsensical and ought to be 
uncontroversial. The suggestion that 'fees between enforcement agency (sic) and 
creditors should be subject to negotiation and contract'  (para 5.10) is however a 
worry. This seems to indicate an intention to continue current practices, under which 
local authorities and Magistrates Courts contract with private bailiffs on a 'no win, no 
fee basis'. Such arrangements of course depend on successful work subsidising the 
unsuccessful. Private sector bailiffs themselves argue that this encourages some of 
their number to squeeze as much as they can, by whatever means possible, out of 
those who will pay - and is therefore the root cause of much abuse. 

6.3 Whether any regime which allows such incentives to remain can achieve it's overall 
aims must be doubtful, to say the least. The paper notes (at para 5.12) that  Fee 
levels alone are not an appropriate means of regulating behaviour but in any market 
based system financial incentives play a big part. Although it would be a battle to 
persuade public bodies that they should pay for unsuccessful action, we therefore 
think they should. Having to pay an up front fee might also encourage creditors to 
consider whether distraint is an appropriate remedy. 

6.4 We agree with the decision to pass consideration of detailed fees issues to the 
advisory group, and therefore only comment on a few questions here. However, this 
is a particularly difficult area, and the operation of whatever fees scales are 
introduced ought to be reviewed by the Commission, say 12 months after their 
introduction. Agents ought to be required, as a condition of licences, to supply the 
Commission with the data necessary for this. 

7 Specific questions regarding fees 

Q.32 Should debtors in remote areas be cushioned from the high cost of 
travelling to them?  

7.1 Yes, so far as is possible. However, for enforcement agents to operate effectively 
and professionally in rural areas under a market based system they will need 
financial incentives, and public subsidy may be required to achieve this. 
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Q.37 Some legal systems allow the enforcement agent to negotiate a fee with 
the creditor for any work that is unusually time consuming ... Would this 
approach be desirable? 

7.2 Ideally, we think a fees scale should cover the full range of activities associated with 
enforcement, and question the need for 'unusual activities'.  

Q.39 Is it necessarily inevitable (or morally acceptable), that debtors who pay  
subsidise enforcement against those who do not? & Q.41 Should an up-front 
nominal fee be charged to cover basic action irrespective of the amount, 
followed by an 'ad valorem 'element to provide an incentive to the enforcement 
agent? 

7.3 To an extent, we think cross subsidy is inevitable, but the impact could be mitigated 
by payment of up front fees. As noted at 6.3 above, we think they ought to be 
payable by public as well as private creditors. We are wary of the notion of an ad 
valorem element as incentive - that could mean an incentive to give larger debts 
priority, at the expense of smaller creditors. 

Q.42 Should it be permissible for creditors to use county court bailiffs as an 
address-checking agency? ...  

7.4 We read the first part of this question as referring to what seems to be current 
practice. In our view, enforcement action - whether by issue of a warrant or 
otherwise, should not be embarked upon if the creditor lacks such basic information 
as an up to date address. It therefore ought to be a matter of concern that the Court 
Service reports that an astonishing 50% of all county court warrants issued are 
returned as unenforceable due to being incorrectly addressed. This begs the 
question: if by the time they attempt to enforce judgment, creditors lack an up to date 
address for so many debtors, in what proportion of cases do they not have one at the 
time when judgment is obtained - or, indeed, when a claim is issued? The paper 
notes that in pilots, around 50% of requests made by Magistrates Courts to the 
Benefits Agency for basic personal information resulted in the supply of new 
information (para 6.9), which suggests those courts experience similar difficulties. 

7.5 The circumstances in which claims are issued and judgments obtained are  currently 
beyond the scope of the Review, but this issue demands investigation. It may or may 
not  be that there is an element of county court bailiffs being too easily fobbed off 
when told debtors have 'gone away'. However, unless the true extent of the problem 
is known it cannot be tackled, and the effectiveness of enforcement action will 
continue to be in doubt - or at the very least, the system more cumbersome and 
expensive than it perhaps needs to be. The likely conclusion is that tracing of debtors 
should be separated out as a function.  

8 Information & data sharing 

8.1 There is a fair degree of consensus that data disclosure orders have their place in 
the enforcement system. However, we think it doubtful that proposals regarding third 
party information - as outlined in the paper, would do much to reduce the current 
over reliance on warrants. It is suggested that information obtained under disclosure 
orders would be used by the courts 'to facilitate enforcement procedures determined 
by creditors' (para 6.12). That seems to us to be the wrong way round - information 
ought to assist in choosing an appropriate enforcement method, and so should be 
obtained as a first step – provided of course that the relevant criteria for a disclosure 
order, such as wilful non-compliance with an oral examination, are met. 
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8.2 There should be a separate fee for an application for a data disclosure order, to 
discourage fishing expeditions by creditors.  

9 Bailiff law 

Q 12 & 13 Do you agree that a minimum of 7 days [notice of  enforcement 
action] is appropriate for residential premises and 72 hours for other 
premises? 

9.1 Debtors determined to do so can spirit away goods in a matter of hours, therefore we 
question whether there is anything to be gained from reducing the notice period from 
7 days to 72 hours for business premises. As the paper notes, giving notice of 
impending action allows debtors a chance to seek advice and try to resolve matters 
without creditors having to incur the cost of further action. In connection with this, it is 
wrong to assume that simply because business premises are involved, a shorter 
notice period is appropriate. Many people in business are self employed in quite 
ordinary trades and occupations, with no greater knowledge of their legal rights and 
responsibilities, or access to advice, than the rest of the population. In fact, recent 
research into the impact of excluding certain categories of problems from the scope 
of legal aid suggests that if anything, advice can be more difficult to come by: 
Breaking the Code: The impact of legal aid reforms on general civil litigation (Institute 
of Advanced Legal Studies, June 2001).  

Q21 a) Do you agree that any new statutory provision should authorise the 
seizure of money? b) Please comment on any practical issues. 

9.2 Money ought to be available for seizure, but there need to be safeguards. As much 
of the population relies on direct debits and plastic, it is poorer debtors, who are 
either unable to access banking facilities and/or are in receipt of benefits, who tend 
to deal in cash and are most likely to have cash in the home. There must be some 
protection here, so that a debtor who has just cashed a benefit payment designed to 
sustain them at what Parliament has deemed a basic subsistence level, is not at risk 
of having that cash seized.  

Q 22 [Should]  the enforcement agent provide the debtor with an estimate of 
the total re-sale value of the goods …? 

9.3 Bailiffs argue, and we accept, that it is extremely difficult to require accurate 
valuations on the premises. However, a code of practice should set out 
circumstances in which bailiffs should not levy or sell. 

9.4 Such a code should provide that if there is no real possibility of sale – e.g.  because 
the bailiff knows the goods to be of mere sentimental value, then there should be no 
levy. Without such a provision a levy could be used as a misleading and oppressive 
tool, relying on a debtor's ignorance of the fact that in effect, he or she has no assets 
which may be realised to satisfy the creditor. 

Crown priority 
9.5 The DTI is proposing the radical step of abolishing crown priority in the context of 

insolvency (Insolvency - A Second Chance). In light of this, we do not see why it 
should be retained here - especially as the current law allows the interests of an 
individual creditor who has invested in bailiff action to be postponed behind those of 
the Crown, even if the Crown has been slower to act.  

Towards Effective Enforcement – ASA Response 6 



Towards Effective Enforcement – ASA Response 7

Q29 Should Magistrates Courts have the power to suspend or withdraw a 
distress warrant? 

9.6 Yes. The concern at para 4.73, that an enforcement agent may have already 
incurred costs, suggests that protecting agents income is more important than 
matters of principle, such as that debtors should able to ask for enforcement action 
to be halted if they need time to pay. The answer would be for agents to always be 
paid an up front fee to cover the initial work involved in taking on a case (see 6.3 
above). 
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